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Introduction

Timeliness of the topic — protection of the legal interests of a person by
court is one of the constitutional and fundamental rights of human beings.

Existence of a law-governed state is possible only under the conditions
when those who wish shall be entitled to appeal to the court, to protect
their legal interests, to appeal against the decision or the judgment of the
court, at the same time, not to be limited in unjustified and unfair
procedures. Therefore, the need for the practical implementation of the
right to the court access and the study of eligibility of legal mechanisms
limiting it legitimately falls into the focus of public attention.

This study will concern the issues of provision of court access in the Civil
Procedure Law.

It is especially noteworthy the formation of the right to the court access
and its evolution in different countries and epochs. It is no less important
to study the procedures of legal limitation of the right to the court access.

The topicality of the abovementioned issue is conditioned by the number
of the court judgments which had not examine a claim of any of the parties
concerned, whether it is appeal, cassation or private claim.

Legal mechanisms for limitation of the right to the court access discussed
in this paper are important and topical not only from the civil procedure
and legal point of view, but also respond to social and economic condition
of the country, the financial ability of the population to cover the court
costs, pay the state fee, ensure the protection of their own legal rights with
the assistance of a qualified lawyer, etc.

The purpose of the work is — to reveal the disadvantages in the legal
procedures limiting exercise of the right to the court access, improvement
of these disadvantages and solving the problematic issues in such a way to
maximally guarantee the right to the court access through studying civil
procedural law, legislation and doctrine.
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The task of the study is — to analyse legal nature of the court access as the
civil procedure right, classification of civil procedure and legal
prerequisites limiting the court access in the mechanisms temporarily and
permanently limiting the examined right. As a result of such classification
— to develop the scientific and practical aspects of each issue.

In order to evaluate correctly the examined issue it is necessary to evaluate
the quality of the court access in the modern Georgian society when it is
also important to study and generalize the court practice in addition to the
law introduction.

Hypothesis — during the first introducing of the right to appeal to the court
there was an assumption that the mechanisms for appealing to the court
provided by the civil procedure legislation was not perfect and, in some
cases, the legitimate limitation of the right to the court access may be
unjustified.

From this point of view the attention is attracted by the procedure existing
in the civil procedure code for refusal to register the claim, problems
arising in practice when determining the circle of persons authorized to
appeal against the court decision, irreversible legal consequences of run
out the time for the proceedings term set by the law, leaving the party’s
claim unexamined due to non-payment of the state duty, mechanisms
limiting the court access for a person, the facts of abusing the right to
appeal to the court.

Accordingly, there was an assumption that there was a need for legislative
alterations, need for a new approach to the issues under study, overview
of the frames of practically too broadly implementation of adversarial
principle — one of the fundamental principle in the civil procedure law,
and, in case of proving of the existing hypothesis, searching the ways of
limitation its implementation to some extent.

The scientific novelty demonstrated as a result of this study is that the
theory of the reasonable limitation of the adversarial principles of the
parties has been introduced in the doctrine. In this paper the temporary
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and permanent mechanisms for limiting the court access are separated
from each other according to the legal characteristics.

Establishment of a new principle in the doctrine concerning the procedure
for determining the procedural term for appealing against the actual court
decision in the court practice is very important for the civil procedural
law.

In this regard, it has been proposed to establish the principle of a single
approach to the determination of the procedural term in the theory. The
above principle implies the use of a similar rule for determining all the
deadlines, stated by the chapters 60-61 Civil procedure code of Georgia,
that will maximally simplify the understanding of the procedure for
appealing against the court decision by the party, its protection and will
facilitate to exercise the right to the court access.

The novelty is the classification of persons willing to appeal against the
court decision according to the appealed decision and generally according
to their legitimate interest towards the subject matter of dispute. Such
persons were formed into two groups: 1. Persons whose interests are
directly related to the decision; 2. Persons the result of whom determined
by this decision does not cause worth interest for protection. As a result
of the study it has been established that when granting the right to appeal
against the court decision the decisive fact shall be in what extent the
court decision appealed will affect the legitimate interests of the claim’s
author. It is noteworthy that there was no similar approach to this issue
either in court practice or in scientific literature.

Also, in the form of practical recommendations the following have been
proposed: the means of improvement of the mechanism of the state duty
payments; legislative amendments regarding the refusal to register the
claim; simplification of the procedure of submitting a reasoned version of
the court decision to the party when appealing against the court decision;
determination of the ability of renewal of procedural deadlines for
appealing against the court decision and determination of the relevant
procedures; indication of the persons in the circle of persons authorized to
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appeal, whose legal rights were directly affected by the operative part of
the decision; at the same time, limitation of the right to court access for
persons abusing the right to appeal to the court.

At the same time, it was found that amendments to the legislative
provisions have not always positive results, the proof of which is the
amendments made to the procedures for the claim registration — the first
stage of the administration of justice provided by the Civil Procedure
Code. These amendments resulted in deterioration of the plaintiff’s legal
status in the civil case. Consequently, it is recommended to restore the
validity of the existing procedure before disputable amendment of the
claim acceptance, in order to prevent unjustified limitation of the right to
the court access for the plaintiff.

This study has established a completely innovative procedure for the
Georgian legal reality which will enable the party, under the conditions
of reliable confirmation of existence of special circumstances, to demand
to extend the terms imperatively set for the lawful appealing against the
court decision/judgment and to fully enjoy the right to appeal to the court.

In this paper we have discussed the issue of payment of state duty on the
background of the social and economic difficulties of our country and
offered the ways to improve the above mechanism, which will make the
given procedure more flexible for the party, court and lawmaker.

The hypothesis has been proved on the necessity of making of some
alterations both in the legislative field and in the doctrine. The projects on
making amendments to the civil procedure code have been proposed.

REVIEW OF SCIENTIFIC LITERATURE, THEORETICAL AND
PRACTICAL CONTEXT OF THE STUDY

One of the fundamental human rights of a person is the right to the court
access guaranteed by the Constitution of Georgia, Article 42, section 1.
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Article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms refers to the right to the fair legal proceedings. It
is obviously that the fair examination of the case unconditionally ponders
the right of the party to appeal to the court without hindrance. This
regulation has been repeatedly implemented by the European Court
which reflects finds in its decisions.

It is noteworthy an opinion in the scientific literature that despite the
adversarial principle of the parties envisaged by the procedural legislation,
the legislation of France, Germany, Russia, Georgia and other continental
European countries also includes regulations emphasizing the existence of
the signs of so called inquisitive justice.

The right to the court access, as well as other rights, may be subject to
legal limitation. Obviously, in this case the limitation of the right under
consideration in the context of the rules established by the Civil Procedure
Code.

The means of limitation of the right to the court access provided by the
civil procedure legislation may be grouped into two main types -
temporary (for a certain period) and for unlimited period, i.e. permanent
types of limitation. The temporary limitation of the right under
consideration is characterized by the legal characteristic favorable for the
person whom this right is limited for, in particular, in the case of
elimination of the cause preventing the court access, the person again has
the right to appeal to the court. Unlike the temporary limitation of the
court access the Party, the most deplorable legal consequences of such
limitation for the party is a permanent limitation when the case
proceedings are completed without any prospect of renewal of the case
proceedings.

Since January 1, 2012 the amendment was introduced into the Civil
Procedure Code and on the basis of the Article 183 the Regulation was
established according to which the issue of formal compliance of the claim
with the law shall be checked not by the court, but by the official assigned
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by the Chancellery of the Court pursuant to the law. The specified issue
requires a legal assessment in the aspect of whether the discussion on
accepting the claim to be examined according to the above procedures
infringes the party’s right to a Party to the court access.

The first edition of the Article 183 of the Civil Procedure Code provided
that the judge should deliver a judgment on the acceptance of the claim
within five days after the filing this claim. The claim shall be deemed to
have been accepted from the day of delivery of a judgment on its
acceptance, and, if the judgment is not delivered within the above term —
after expiration of this term.

The temporary mean of legitimate limitation of the right to appeal to the
court is the institute of defining a lapse in the written complaint filed to
the court by the party. This applies equally to both the claims and the
complaints - the appeal, cassation and private claims filed at the next stage
of the case examination, and the party’s application on securing the claim,
etc.

The actuality of studying the mechanism of leaving the complaint
unexamined as a limitation of the right to the court access is confirmed by
the statistical data given in the description and results of this study and
shows that leaving the claim unexamined is the result of completing a
number of cases by bypassing the essential examination.

The agenda shall determine the persons who are permitted by the law to
appeal against the court decision. The study reviewed the civil procedure
legislation of the German Federation, the United States and France from
the point of view of determination of the persons authorized to the court
decision. The following judgments have been assessed from the practice
of the Supreme Court of Georgia: No. AS-1235-1085-10, 13.01.2011; SUSG
No. AS-253-578-09, 28.03.2009; No. AS-364-715-2007, 16.07.2007. It
should be noted the precedent of the practice of the European Court of
Human Rights for the case Tolstoy -Miloslavsky v United Kingdom.
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The notion of the procedural terms and their meanings are interpreted in
the scientific literature. From the timeframes established by law the issue
of timeframe for appealing against the court decision falls within this
study. we should note the timeframes for filing the appeal complaint
specified in the Articles 369, 397, 416 by Civil Procedure Code of Georgia
and the order of their counting.

Study of the procedural terms established by the legislation of foreign
countries is important for this study. When discussing the procedural
timeframes in the scientific literature there is a practice of the European
Court of Human Rights, which states that especially strict interpretation
of the procedural rules, especially the timeframes for exercising the right
to appeal, by the court may infringe the right to the court access.

Based on the economic situation of the society in the existing reality the
problem of court costs is a very sensitive issue relating to the admissibility
the party’s claim and any complaint.

Scientific literature describes the case when appealing against the court
decision, the Court of Cassation, when appeal, cassation or private
complaints are filed by the party not for the reason to achieve legal
satisfaction, to protect his/her right and legitimate interests, but to achieve
other dishonest goals, such as for example, dragging the case examination,
suspension of the enforcement terms for the opponent, etc.

One of the practical cases of the Supreme Court of Georgia is very
interesting, that relates to the abuse of the right to appeal to the court,
when the Cassation Chamber considered it appropriate and valid to limit
the right granted to the party in the case pursuant under Article 2 of the
Civil Procedure Code. And this is the fact when any correspondence
(application, complaint) filed by the party regarding the dispute in court
will remain without response.
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METHODOLOGY, DESCRIPTION AND RESULTS OF THE STUDY

So called universal methods, namely, from the principles of universal
thinking - the metaphysical, dialectical study methods, were used in the
study. Also general-scientific methods, in particular, with the structural
and functional method, historical, comparative, the documents research
method methods. The study cannot be conducted without examination,
generalization or analysis of the court practice. Therefore, it was necessary
to use empirical method of the study, which occupies quite a volume part
of the entire process. Methods of the documents examination, logical
analysis and the statistical methods providing the optimal results while
working with the court practice have been used during the study.

In order to make conclusion of the issues under consideration we have
studied the scientific literature, opinions of famous and authoritative
scientists and analyzed of information obtained.

JUDGING AND SCIENTIFIC FINDINGS

Ensuring access to the court for the parties is achieved with a high degree
of court involvement in civil proceedings, although both the study of
scientific literature and the analysis of court practice unequivocally testify
that the court acts only as an independent observer when considering the
case. The mentioned position is determined by the legal nature of one of
the fundamental principles of competition between parties of the civil
procedure legislation, which implies that each party is obliged to take care
of presenting its own position correctly and realizing the burden of
proving the circumstances specified by it.

Such an approach, to some extent, harms the availability of legal
protection of a person's right. The consideration of the dispute in the court
aims to resolve the disagreements between the parties as legally and fairly
as possible, therefore, the court should become more active in order to
fulfill its legal function. Unfortunately, judicial practice confirms that the
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court is cautious in performing the above-mentioned function assigned to
it by law and is completely sheltering behind the competition of the
parties.

The correctness of the mentioned reasoning is confirmed by the judicial
rulings cited in the literature review, according to which we had the
examples of the court judgments when the Cassation Panel annulled the
decisions of the subordinate instance court and brought the case to re-
examination, when - in one case — directly, and in the second case —
indirectly, invoke the Court of Appeal to be more active in examining the
facts of the case. By posing the relevant questions the participants of the
process were directed to achieve the objective connected with the correct
determination of the facts.

In order to solve the mentioned problem, the need to find the mechanism
that will make the admitted principle in civil proceedings work in a
certain legal framework was put before this study. For this purpose, a
theory was developed, the essence of which is to give the court more
inquisitiveness at the initial stage of the case review.

At the same time, at the stage of preparation of the case the activation of
the court role is also reflected in discussions on the amicable agreement
between the parties. This procedural ability is provided by the second part
of the Article 218 of the Civil Procedure Code of Georgia. The legislator is
so interested in the amicable settlement of the dispute between the parties
that grants a very broad discretion to the judge.

The amendment made in the Article 183 of the Civil Procedure Code of
Georgia has changed the former ability of the first instance court to
determine the lapse of the plaintiff and to give him/her a reasonable time
to eliminate it in the event of a violation of the procedure established by
the law for filing the claim (e.g. non-payment of state duty, etc.).

According to the old edition the claim limitation period was terminated
from the date of filing the claim and the time required to eliminate the
lapse was not included in it. As a result of the amendment, the plaintiff's
condition deteriorated taking into consideration the claim limitation
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period. The refusal to register the claim cannot suspend the limitation
period in case of breaching of formal terms and conditions of filing,
because the Article 138 of the Civil Code of Georgia connects one of the
preconditions for termination of the limitation period with the claim
filing. This conclusion is derived from the Civil Code of Georgia and the
Judgment No. AS-182-175-2013 of the Civil Cases Panel of the Supreme
Court of Georgia dated from October 24, 2013, according to which the
Articles 138-140 of the Civil Code provide the grounds for termination of
the limitation period and its terms.

Discussion on the new mechanism of refusal to register a claim relating to
the claim limitation period is more relevant when the limitation periods
are quite short in a number of disputes (e.g. according to the Article 38 of
the Labor Code of Georgia there is a one-month limitation period). If in
the basic cases the refusal to register a claim is a temporary mean of
limiting of the court access, and the party may, after eliminating the lapse
specified by the officer, reapply to the court with the same claim, the party
may not have ability to do it for the disputes having minor claim limitation
period due to the expiration of the limitation period. In this case, the
refusal to register a claim is an institution permanently limiting the party’s
right to the court access in respect of a specific right to be protected.

In accordance with the analysis of the Articles 284, 285 and 249 of the
Civil Procedure Code of Georgia, and considering the circumstance that
the court delivers a judgment due to the determination of a lapse, petition
of the party and other procedural issues, it is unreasonable a party to be
refused to register the claim without the court judgment.

In addition, when refusing to accept a claim by the court officer, the party
is deprived of a very important procedural privilege, it cannot appeal
against the decision on refusal of its claim or receive it in a written form.

The above amendment has changed the former ability of the first instance
court to determine the lapse of the plaintiff and to give him/her a
reasonable time to eliminate it in the event of a violation of the procedure
established by the law for filing the claim (e.g. non-payment of state duty,
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etc.) During this time the plaintiff had the right to eliminate the lapse and
the court would accept the claim in proceedings.

The above changes are based on the English model of the Civil Procedure
Code. It should be noted that the comparative-legal study revealed that
involvement of the chancellery of the court and the officer in the process
of the claim registration is characteristic for a number of European
countries, but its application in Georgia has deteriorated the situation of
the parties due to the motives specified in the given work. The
introduction of such innovations in the Georgian legal space is too early
taking into consideration the socio-economic and educational problems
existing in Georgia (due to the difficult economic situation, the
impossibility of receiving the attorney’s services, absence of legal
education in general public, etc.).

The single approach to the issue under the consideration is not even in
current civil procedure legislation of foreign countries.

As a result of summarizing the provisions of the civil procedure code
regarding the determination of a lapse by the court and the
implementation of these provisions in the court judgments, interpretation
of the law and study of the practice according to the European method it
has been revealed that the exercise of the right to appeal to the court when
determining a lapse by the court is properly limiting, due to an objective
necessity, to the time required for the party to perform procedural actions
specified by the court.

The court practice proves that the performance of one procedural action
and elimination of different lapses can be cumulatively determined for the
party. In case of determining a lapse in the payment of state duty, the court
instructs the party to perform simultaneously several conditions, in
particular: 1. Payment to the state treasury of the amount set by the
banking institution within the terms strictly specified by the court; 2.
Submission to the court of the original receipt confirming the payment of
the state duty within the same timeframes.
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Thus, it is not enough to pay the money to the state treasury account. It is
important to do it within the timeframe set by the court. The information
on payment of the money is not automatically provided to the court.
Accordingly, failure to present the receipt in time shall be resulted in
leaving the claim unexamined and the part of the regulation will enter
into force which provides the legal sanction for failure to eliminate the
lapse. After expiration of the term set by the court, the Article 63 of the
Civil Procedure Code shall apply to the documents submitted for the
purpose of rectifying the lapse according to which the right to execute a
procedural action will be annulled after the period established by the law
or after the expiration of the timeframe set by the court. Complaint or
documents submitted after the expiration of the procedure timeframe will
not be examined.

Current civil procedure legislation (Civil Procedure Code, Article 364,
Article 391 Part 1, Article 414 Part 2) defines the circle of persons
authorized to appeal against the court decision. Such persons are the
parties themselves and third parties with an independent stated claim. In
the court practice the problem has arisen against the persons not
belonging to the above mentioned persons, and they are: a) Persons not
participating in a specific dispute under any status, however, the operative
part of the court decision (it is about the appealed decision specifically and
not about any other dispute in general) directly affected their legal rights;
b) Third persons who have not submitted an independent stated claim,
and who are also undoubtedly interested in the result of the case.

This issue generates different opinions among the scientists. Also, the
court practice was different, but the judicial justice has tried to solve the
given legal problem in recent years.

The practice of the Supreme Court of Georgia shows that the persons
essentially affected by the appealed judgment and involved in the case
have the right to appeal against the court decision through appeal or
cassation claim, however, the Court of Cassation has not directly and
unambiguously responded in its decisions to its question whether the third
party has the right to file the appeal, cassation or private complaints
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without an independent stated claim, but the judicial practice analysis
provides the basis for the grounded assumption that the right of the above
persons to appeal against the court decisions is related to how this appealed
decision and, in particular, its operative part has affected the legitimate
interests of these persons.

Consequently, the dispute is invoked by the issue of third parties having
no independent stated claim and persons not involved in the dispute.

Thus, in order to summarize the results of the study, it should be noted
that the right to appeal against the court decision, in addition to the
persons directly envisaged by the law, shall have the persons whose
legitimate rights and interests are directly related to the legal results set
out in the operative part of the decision. It is noteworthy that obtaining
the right to appeal is not related to the involvement of a person in the case
as the third party having no independent stated claim and is caused only
by the objective necessity not to infringe the right to the court access and
to allow all those interested people to protect their own legal rights who
cannot protect themselves from the decision taken against them.

In conclusion, it should be noted that the assumption existing at the
beginning of the study and concerning the need for more accuracy and
clarity in the legislative norms when determining the circle of persons
having the right to appeal against the court decision.

At the beginning of the study it was assumed that non-allow ability of
renewal of the lawful timeframe weakens the implementation of the
democratic principles in the current Civil Procedure Code, as a legal state
is a country which, along with other values, cares to maximally exercise
the right to the court access by optimizing its own legislation.

Based on the study and generalization of legal experience of foreign
countries it has been revealed that the world’s developed countries
permits to renew the timeframe for appealing against a legal court decision
under the conditions of valid reasoning, the responsibility of burden
proving of which is fairly imposed on the party missing the timeframe. It
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is not only responsible for specifying of this reason, but also for submitting
the relevant evidence that will convince the Court in the objective
difficulty of the failure to implement the procedural action in a timely
manner.

It is noteworthy that the timeframes defined by the Civil Procedure Code
for appealing against the court decision are quite short. During reviewing
the literature it was specified that according to the first edition the
timeframe for filing both the appeal and the cassation claim was longer,
and the observation of the development of the above regulations in the
historic dynamics has revealed that their duration has been reduced from
one month to 14 days while filing the appeal claim, and in case of filing
the cassation claim — to three weeks, i.e. 21 days. Consequently, the
situation of the plaintiff has deteriorated in proportion to the protection
of the rights of the defendant.

It is clear that the legislature's purpose is to accelerate the process of
entering of a decision into legal force, which is somewhat dictated by the
principle of procedural economics, and in general, the final purpose of the
legal proceedings, which is still and again the timely and effective
execution of the court decision. Two and three weeks are quite enough for
a professional lawyer to draw up the appeal and cassation complaints for
even a very difficult dispute, but when we are talking about a state with a
social and economic platform like Georgia, we should not ignore the fact
that each disputing party cannot use the lawyer's assistance.

The procedures for calculation of the procedural timeframe are also
important. The abovementioned rule has also been changed, which has
become a subject of study within the study.

It is clear that the amount of the state duty, due to the economic reality of
the Georgian society, is quite high and in some cases reaches several
thousand GEL. This amount of money is increased along with the passing
of each court instance.

In this case, the right of a party to the court access confronts with the
interests of the state ro receive even partially the compensation to cover
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the costs incurred for the legal proceedings, which the amount of state
duty set by the law is not enough for.

The legislator has developed a system of certain privileges on the release
of state duty, which, on the one hand, classifies the parties according to
their solvency and, on the other hand, in accordance with the subject
matter of dispute the law designates the persons who are unable to have
the income sufficient to cover the state duty due to their social or health
status. Conventionally such persons are completely insolvent. Also,
temporary insolvency status may be granted to the Party, which is based
on the establishment of one additional grace condition for payment of
state duty envisaging suspension of the terms for payment of the state
duty. In this case the party does not have enough money to pay the state
duty at the moment of filing the complaint, but the obligation to pay the
amount will only be suspended until a certain stage of the proceedings, as
a rule, before the delivery of the final decision on the case.

When paying the state duty the application of the grace conditions
according to the subject matter of dispute shall mean the release from the
procedural obligation of the plaintiffs for the category of cases exactly
specified by the law.

Despite the abovementioned attempt of the legislator to define the
reasonable and fair circle of the beneficiaries, the impossibility of payment
of the state duty is often an insurmountable obstacle for the party.

The subject of interest of this study is an issue whether the right to the
court access shall be limited for such plaintiffs as persons exercising civil
rights lawlessly.

The practice of abusing the right to appeal to the court has a long history
and was introduced in the origin and development of the law. The
doctrine of law, legislation and judicial practice unanimously try to
elaborate mechanisms and ways to unconscientiously prevent the party.
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In spite of this, a very serious caution is required when naming the
plaintiff as a person abusing the right to the court appeal when initiating
a suit. The court does not know the processes preceding the initiation of
the trial in court. Thus, in the majority of cases, the wrong assessment may
be more damaging for the right to appeal to the court than examination of
the claim filed with dishonest motives and its lawful decision.

This study will concern the examination the above problem from civil
procedural-legal point of view.

State duty institute is noteworthy among the legislative means in the civil
procedure field, which in the Civil Procedure Code is established not only
for partial compensation of the state's material expenses, but also for the
purpose that party appealing to the court not in favor of its legitimate
interests, but to the detriment of others, shall not be encouraged,
moreover, to be hindered by the material sanctions (the state duty
institute may be assesses in this way too, despite the fact that the legislator
and the doctrine do not directly explain this formulation) which shall be
imposed on him/her by initiating or further loss of dispute.

In this respect, in the review of the literature of this works it is also
noteworthy the practice implemented by the Civil Cases Panel of the
Supreme Court of Georgia according to which a specific person repeatedly
requested to annul the decision lawfully made for his/her and the renewal
of the case proceedings due to the newly discovered circumstances via
systematical submission of an application containing the same content and
legal motives.

Such a person shelved behind the procedural mean of submission of the
request on the renewal of the case proceedings has substantiated his
statement not by the newly discovered fact, but by the circumstances
specified by him/her as the grounds for his/her appeal and cassation
complaints before the completion of the proceedings.
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RECOMMENDATIONS AND CONCLUSION

- Recommendation developed as a result of the study on the exercising of
the civil procedure rights to the court access is that the role of the court as
a process executive body should develop along with the adversarial
principle between the parties in the civil proceedings, which will facilitate
the exercising of the right to appeal to the court in a broad sense, which
has been interpreted in the research part of the thesis. Activation of this
function is expedient, mostly, in the courts of the first instance and the
courts of appeals, because the below instances examine the case
essentially, taking into consideration certain limitations set forth by the
law, from the point of view of determination of the actual facts necessary
to resolve the dispute.

Thus, the theory of legitimate limitation of the parties’ adversariality
should be reflected not only in the legal doctrine but in the
implementation of the regulations of the civil procedure code — during the
case legal proceedings. The specific part of this thesis was aimed at
focusing on this issue.

There is no need to make any amendments in the law for the introduction
of the theory in the legal field, as the Article 128 of the Civil Procedure
Code of Georgia envisages this provision. For this purpose it is necessary
to take into consideration the results of scientific studies in practical terms,
more involvement of the court in the process of determining the facts
required for the proper decision of the court within the mechanism
defined by the Article 128.

- The study showed that it is not permitted to limit the person's right to
the court appeal and to leave unexamined his/her written complaint only
due to the fact that he/she is involved in the dispute between the plaintiff
and the defendant as a person having no independent stated claim or is
not involved in the process with any status. The starting point which the
legal fate of this person’s complainant should be resolved by is the
circumstance, in what extent the court decision affects the legal interests
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of such person. Such conclusion cannot be found in the regulations of the
applicable Civil Procedure Code and is only the result of the assessment in
the slice of the court jurisdiction. This fact infringes the right of persons
authorized to the court access.

In order to overcome this problem it is recommended to make the
legislative amendment to the Articles 364 and 391 of the Civil Procedure
Code of Georgia, which, in accordance with Article 414 of the same Code,
must be added agreement between the persons authorized to appeal the
court decision - "As well as the persons directly affected by this decision.*
In this way, the legislator will avoid unjustified limitation of the right to
the court appeal against persons involved in the dispute. The person’s right
to appeal against the court decision shall not depend on the ability of the
court to examine the case in each specific case, the ability to widely
explain the rules of the law in relation to this issue. Consequently, these
regulations will be formulated as follows:

Article 364 of the Civil Procedure Code of Georgia: “Parties, third parties
with an independent stated claim, as well the persons directly affected by
the decision, may appeal against the decision delivered by First Instance
Court within the timeframe established by law at the Court of Appeal.”

Part 1 of the Article 391 of the Civil Procedure Code of Georgia: “Parties,
third parties with an independent stated claim, as well the persons directly
affected by the decision, may appeal against the decision delivered by the
Court of Appeal within the timeframe established by law at the Court of
Cassation.”

- Recommendation concerning the current procedure for refusal to
register the claim is to restore the existing mechanism before the
legislative amendment of this procedure, in order the right to the court
access not to be limited unjustified for the plaintiff.

- During the study by examining the civil legal procedures of other
countries and generalization of the Civil Procedure Code it has been
revealed that the timeframes for appealing against the court decision set
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out in the Articles 369 and 397 of the Civil Procedure Code of Georgia is
a serious obstacle to the right to appeal for quite a large number of parties.

The Grand Chamber of the Supreme Court of Georgia has established a
very important principle for civil procedure law which must be
implemented in the doctrine. This is the principle of single approach to
the calculation of the procedure period and means the use of a single rule
when calculating all the timeframes.

At the same time, the study revealed that the legislator shall ensure the
right to the courts access and allow the breaching of the timeframes for
filing the appeal and cassation complaints to be considered as an
exceptional and legitimate excuse by the superior court.

Of course, the process of determination of the legitimate excuse of
breaching the timeframes should not be the means of delaying of entry of
the decision into lawful force. However, within a month after the
expiration of the timeframe for the appeal, the possibility of giving a
legitimate excuse for breaching of the disputable procedural timeframes
may be more justified by limiting the right to the court access and leaving
claim unexamined in respect to the person failing to prove the legitimate
excuse of breaching of the timeframes.

One month is exactly the term that will enable the plaintiff to apply with
a petition to the court for restoration of the timeframe. Herewith, the
submission of this petition shall not suspend the enforcement of the court
decision. It should be noted here that the enforcement proceedings need
quite a long time, therefore, the probability of enforcement of the court
decision within one month after its entering into force is quite low.

The court shall have 10 days for examination of the above party’s petition
that is quite a reasonable and adequate terms to solve this type of issue.
When discussing renewal of the timeframes for appealing against the
court decision it is advisable to give to the court the ability to take into
consideration the prospect of the applicant's claim in the material-legal
aspect of the dispute as it occurs when discussing the use of the means for
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the claim securing and does not limit the court in the decision-making
process in the favor of either a party in the future.

Thus, this study proves the assumption suggested that the imperative
determination of the legal timeframe for appealing against the court
decision causes a potentially unjustified limitation of the right to the court
access. Accordingly, the legislative amendment should be made to the
Articles 369 and 397, as follows:

"Article 369 of the Civil Procedure Code: 1. Timeframe for filing the
appeal claim is 14 days. This timeframe may be renewed only in the
exceptional cases, within 1 month after expiration of 14-day period, by
credible confirmation of the legitimate excuse for breaching the
timeframes by the appellant and it shall start from the moment of delivery
of the reasoned decision to the party. Date of delivery of the reasoned
decision is delivery to the party in accordance with the Article 70-78 of
this Code. 2. The Court of Appeal shall examine the petition of the party
within 10 days after its filing. 3. If the person with the right to appeal
against the appeal claim attend the announcement of the reasoned
decision the timeframe for filing the appeal claim shall start from the
moment of its announcement."

"Article 397 of the Civil Procedure Code: 1. Timeframe for filing the
cassation claim is 21 days. This timeframe may be renewed only in the
exceptional cases, within 1 month after expiration of 21-day period, by
credible confirmation of the legitimate excuse for breaching the
timeframes by the appellant and it shall start from the moment of its
announcement. 2. The Court of Cassation shall examine the petition of the
party within 10 days after its filing. 3. If the person with the right to appeal
against the cassation claim attends the announcement of the cassation
claim the timeframe for filing the cassation claim shall start from the
moment of its announcement.

Article 259! of the Civil Procedure Code shall be removed.
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Also, the expediency of the introduction of the principle of the use of a
single approach during the calculation of civil procedure timeframes has
been outlined.

- As a result of this study, it has been proved that there is a real and
objective need to set up a more specific regulatory framework adjusted to
the problems of the present society which will establish more specific
requirements for the court and the party in relation to imposing a state
duty. Otherwise, According to the current situation, the Inability to pay
the state duty in certain cases unjustifiably violates the right to the court
access for the persons not having the leverage to confirm their actual
property status.

Due to non-payment of court expenses, the role of the court leaving the
party’s claim unexamined and the role of the state should not be limited
to assessment of the evidence submitted by one party. First of all, due to
the peculiarities of the circumstances mentioned by the party for the
insolvency, the court shall define the possible procedures for the existence
of proving of these circumstances. At the same time, the work of the State
Social Agencies should aim to obtain more information about the property
of the population, the real number of unemployed people, the record of
temporary unemployment and other social parameters in order to create
large-scale databases of relevant information. Obtaining of this
information will help to see the real social picture of the state and to find
the effective ways to overcome the problems arisen, and to achieve the
expected results of the study — facilitating of the graceful conditions
related to payment of state duty by the party having applied to the court
for protection of his/her infringed rights.

‘When imposing the state duty the Georgian legislation should share the
experience of the German court and in virtue to the recommendation and
not imperative legislative regulation shall allow the court, at the stage of
imposition of the state duty, i.e. at the beginning of initiation of the case
at a particular instance, to assess how perspective is the party’s demand in
the claim or the complaint, how much high is the ability of its satisfaction
and as a preliminary assertion that does not bind the court in relation to
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the legal consequence of the decision in the future, to advise the party not
to incur unnecessary expenses as a state duty, even if such a possibility is
given to the reporter judge independently checking the acceptance of the
claim in the appellation and cassation institution.

Obviously, at the very first stage of the case proceedings, such preliminary
assumptions are neither appropriate nor possible for all court disputes.
This ability exists in relatively simple legal cases.

When applying the grace conditions for payment of the state duty the
essence of the dispute requires the assessment. It refers to a case when a
party is in dispute for annulment of the mortgage on the only real estate
being under his/her ownership, or has a considerable debt, loan,
unfulfilled obligation towards the opponent, which creates internal belief
in relation with the granting of grace conditions to the party.
Unfortunately, the facts of such assessments are rare in the court practice.
If any, the court, as a rule, usually avoids expressing its opinion directly.
Consequently, it is necessary to develop certain regulations (for example,
in the Law of Georgia on State Duties) from this point of view, in order to
give to the court more freedom to discuss about the legal institution
important for the state (release from its payment, or use of other grace
condition) such as the state duty.

For the above purpose it is recommended to add the Part 1! to the Article
47 of the Civil Procedure Code and to be formulated as follows: "The Court
is authorized to release the party from payment of state duty, taking into
consideration the complexity of the case, at the examination stage of the
acceptance of the claim, appeal or cassation complaints, if, it is possible to
define that the claim/appeal, cassation complaints have a high legal
perspective for satisfaction. On these grounds, the release of the party
from the payment of the state duty does not limit him/her with respect to
the future result of the resolve the dispute.”

- As a result of studying the scientific literature and the court practice it
has been revealed that in civil case proceedings, in some cases there are
the facts of abuse of civil procedure right to appeal to the court.
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By sharing the interpretation of the Furasian Court and the Supreme
Court of Georgia it is advisable to establish one more mechanism for
limiting the right to the court access in the civil procedure law, which will
be also reflected in the civil procedure legislation of Georgia, in particular,
the third part shall be added to the Article 275 with the following content:
"The Court is authorized to leave the case unexamined if it is clear from
the content of the claim and the interpretation of the plaintiff that the
claim is not initiated to protect the disputable right and is the abuse of the
right to appeal to the court."

At the Court of Appeal and Court of Cassation when examining the
acceptance of the appeal and cassation complaints, in case of necessity,
that is, when it is clear that the appeal and cassation claim is filed in order
to abuse the above right, the court can be guided by the third part of
Article 275 based on the Articles 399 and 372.

Based on the foregoing, the purpose of this thesis is to present an
absolutely unambiguous truth imprinted in the public awareness - a more
complex and multifaceted legal nature of the person’s right to apply to the
court.

Special attention should be paid to the proving of the necessity of measures
to be taken in the direction of protection and strengthening of the right to
the court access, their outlining and searching for the ways of their
implementation, determination of the permissible and just frames of
limitation of the above constitutional right, because uncontrolled, the
limitless actions of the individual may result in more devastating
consequences for other persons' legitimate interests.

At the same time, it is important to be very cautious with the mechanism

of lawful limitation of one of the most vulnerable human rights in order
it is not be outside of the fair legal proceedings.
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