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Introduction

»Inheritance law is a precondition for the progress of human society
in the history of civilization®. It must be said that heritage has a long
history. Inheritance took place as early as tribal times, but the right to
inherit or receive inheritance appeared only in the class community
and in the state.

The development of inheritance law has always been related to the
function it has acquired in different epochs. In Europe, for example,
these functions, along with social structures, have been
fundamentally changed many times over. As far back as antiquity, the
rules and traditions of inheritance originating in agricultural
households later became the culture of cities.

Most scientists describe the historical development of inheritance as
follows: first, the genus received the heritage, then the family. The
family rule of inheritance is established after the dissolution of the
matriarchal family by the formation of an individual family. The
development of forms of capital accumulation, such as for example,
trade, money circulation, etc., conditioned the transfer of the family
inheritance to the freedom of the will. That is, only after the
formation of the private property and when the owner was given the
opportunity to dispose of his or her property at his/her own
discretion, the testamentary inheritance emerges as well. The fact is
that the origination and development of inheritance law are closely
linked to the property. It, as the legal superstructure of the society, is
determined by the mode of the material life, which has the greatest
impact on both the distribution of property and the development of
living conditions. At the same time, the history of the origination and
development of law shows that in connection with the emergence of
private property rights, there emerged the necessity to develop legal
norms on the basis of which the legal relations of legal entities could
be regulated.
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Both forms of inheritance- legal inheritance and testamentary have
always been known in Georgia.

A will is a unique way for a person to dispose of his or her property
at his/her discretion after death. Consequently, testamentary
inheritance is a study topic that will never lose its relevance.

Issues to be studied and the relevance of the topic

The relevance of the study topic and the study, in general, is
conditioned by the fact that if a lot has been written about wills and
testamentary inheritance as very old and important legal institutions
of the world, the situation in Georgian reality is completely different,
in particular, more than two decades ago a new Civil Code was
developed and enacted of in Georgia, and as the enactment of the
Code did not result in intensive scientific work for the creation of
comprehensive commentaries and relevant legal literature, many
fields of civil law, including many inheritance law institutes,
remained at the early stages of development. The list of papers
concerning the inheritance law is small, and it is particularly
complicated (in general) in terms of the testamentary inheritance and
(specifically)

»hereditary portion® or ,testamentary disposition® (on which there is
almost no case law of the Supreme Court).

The situation is also complicated by the fact that despite the so-called
»Reception® of the German Civil Code?, the Georgian legislature did
not completely refuse the "Soviet law", which is especially evident in
the example of "inheritance law", where "terminology" and "forms of
regulation” are largely preserved from the old (Soviet) legislation).

In addition, in the law of inheritance, some can also find the norms
similar to the legislation of so-called "Roman Law Family" countries,
which are not compatible with the norms of the "German Law
Family" codes, the basic code of which is exactly the German BGB.

126 June 1997
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Consequently, in such a situation, as it is impossible to say exactly
which "family of law" the Georgian inheritance law belongs to, it is
necessary to determine to what extent it can belong to the third, so-
called "Roman-German" family of law.

The present paper is exactly aimed at determining similarly to which
family law norms are regulated the legal institutions related to the
study topic, which will help the reader to better understand their
essence and importance.

Aim of the study

The aim of the study presented in the doctoral dissertation is to study
the legal nature of the will and the sources of regulation of the
relations arising on the basis of the will, to examine gaps in legal
regulations and their underlying causes, develop a scientifically
substantiated vision, approaches and comprehensive
recommendations based on study results; which will ensure the
regulation of the relations arising on the basis of a will to a high
standard, and facilitate the further development of the legal doctrine,
and will be used in notarial and judicial practice as an effective
mechanism for the protection of property and inheritance rights.

Objectives of the study

The objectives of the study are to define the nature of a will as a
disposable deal; identifying the factors determining the authenticity
of the testator’s free will and identifying the factors causing the fault
of the will; analysis of the peculiarities of the practice of legislation
and application of normative regulations in the field of testamentary
inheritance of the leading countries of continental Europe; determine
the disadvantages or advantages of the models in these countries
compared to the Georgian model of testamentary inheritance;

2 hereafter - German BGB-E
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in this regard, a comparative analysis of the approaches of Georgia
and foreign countries; to study the ways and mechanisms of the will
expressed in the will, the legal nature of the hereditary portion, its
acceptance and volume; to analyze the elements of the obligatory
relationship arisen on the basis of the will; evaluate the effectiveness
as well as the appropriateness of the regulations, the forms of the will
and the possibility of their extension, related with the person
authorized to draw up the will.

Hypothesis

An element of a legal relationship arising from a will, such as the
rights and obligations arising from the will, will be duly exercised if:
The legislative gaps which threaten the ambiguous interpretation of
the norms are eliminated. The essence of the will as a unilateral
expression of the will is clarified and a unified methodological
approach to the implementation of notarial and judicial practice is
formulated - the legal nature of the hereditary portion will be
understood in terms of the inherited property and not in the sense of
monetary claim. The circle of the subjects authorized to accept the
hereditary portion will be narrowed and the provision, defining the
order of legal heirs will not apply.

Methodology and description of the study

To draw the right conclusions, the starting point for working on the
paper was the idea of the legal state in which the protection of
human property and right of inheritance plays an essential role, in
particular, the protection of the civil rights and legitimate interests of
both testator and heir by the will.

The doctoral thesis uses mainly general and private scientific research
methods (hermeneutic, comparative-legal, analytical, deductive, etc.).
However, theoretical analysis alone, without analysis of the practical
aspects of the problems, does not allow drawing the right
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conclusions, since the shortcomings or effectiveness of civil law
norms are revealed exactly in their application in practice.
Accordingly, the paper discusses court and notarial practices.

The "hermeneutic method" was used to determine the meaning and
significance of the words, phrases in the norms, and of the norms
with general content related to the study topic in general.

The "comparative-legal method" was used for comparison of the
norms of the new Civil Code related to the study topic with the
norms of the Civil Code of the Georgian SSR of 1964, as well as with
the norms of the codes of other countries. The norms of the Civil
Code of Germany, Switzerland, France, and Austria were mainly used
for the comparison. This is a good means for comparison of the
regulations, provided by the norms of the Civil Code Georgia with
the approaches and experiences of other countries.

Due to the above, it was better possible to see the shortcomings of the
Georgian legislation and look for ways to eliminate them. As a result,
appropriate recommendations were developed. Within the
framework of the "comparative-legal" research method, the
regulatory norms of legal institutions related to the study topic
provided by the Civil Code of Georgia were compared with the
relevant normative provisions of the above-mentioned countries. The
Georgian and foreign countries’ main properties of the law of
inheritance were compared, Georgian and foreign countries, their
essence clarified, which made it possible to better understand their
functional designation and identify the similarities/differences
between them.

Using the "analytical method", the norms related to the study topic
were analyzed in-depth, both in terms of their relationship
(similarity/controversy) and their impact on each other. The analysis
of the norms resulted in the formation of conclusions and the
development of recommendations.
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The "deductive method" used general "approaches" and "definitions"
to be adapted to real-life cases, and based on these examples, specific
conclusions were drawn (with reference to specific legal
consequences). While working on the study, I got acquainted with
the existing court and notarial practice, as well as in order to better
analyze the real problems, I passed the practice at the Notary
Chamber of Georgia in different periods, which allowed me to
directly study and observe the shortcomings in the system; I also got
direct information about problems in practice through interviews,
talked to judges, notaries and lawyers; based on the information
retrieval and processing, I have tried to outline the important factors
that negatively affect the dynamics of legal relations arising from a
will. T studied special literature and as a result of their analysis, I
developed ways to solve the existing problems.

Results of the study

The study revealed many problematic legal issues that are not
sufficiently or not discussed at all in the Georgian legal literature.
Factors adversely affecting the effective functioning of the institution
of testamentary inheritance were identified. The assessment of the
problem revealed gaps of the legislative and practical nature. The
study showed that there are no decisions of the Supreme Court of
Georgia regarding 60-70 percent of the norms regulating the law of
inheritance. Proposals were prepared for introducing amendments to
the Civil Code of Georgia. Based on the applicable case law and the
study of notarial practice and scientific literature, recommendations
have been developed that will contribute to the development and
effective functioning of the institute of testamentary inheritance.

We think that the presented study can be used in the legislative and
practical directions, in the educational-educational point of view, and
in the scientific-research activities related to the testamentary
inheritance and related important aspects.
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Scientific novelty of the paper

This dissertation paper is the first monographic study of legal
problems related to testamentary relations after the entry into force
of the applicable Civil Code. In the paper, the norms regulating the
testamentary inheritance are scientifically analyzed and interpreted,
on the basis of which recommendations of theoretical and practical
significance are formulated and proposed, the use of which will
improve the activities of courts and notaries, develop a civilized
doctrine. The dissertation reveals the disadvantages and advantages of
Georgian and foreign models of testamentary inheritance. The paper
analyzes the concept of a will in a new way and proposes an authorial
formulation, reveals the shortcomings of the legislation and forms the
thesis author’s views on the necessity of introducing the changes.

In view of the above, the scientific novelty is reflected in the fact that
in the paper:

+ A formulation developed by the author of the concept of a
will is proposed;

+  Criteria for similarities and differences between the will and
its adjacent legal institutions are formed;

+  Problems of the necessity of with the ability of the support
recipient to draw up a will, as well as the ability to draw up a
will and, in general, the need for separation of legal capacity,
are scientifically analyzed;

+ In exceptional cases, the expediency of admitting an oral will
is substantiated;

+  There is explained the need for providing less interference
with the freedom of the will, in many cases the invalidation
of the will, the need to replace the will with a declaration of
its invalidity, and, in this regard, the need to refine the
legislation, which, at the same time, will exclude so-called
duplicate regulations;

+  Evaluates the most appropriate approach among the different
various approaches to the statute of limitations for claiming
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the invalidity of a will, which is substantiated on the basis of
case law analysis;

The legal nature of the institution of the hereditary portion
and the superiority of its regulatory norms in Georgian law
compared to German law, in which the hereditary portion is
separated from inheritance;

Doctrines, court and notarial practice of Georgia and other
countries are thoroughly studied, parallels are drawn and
proposals are made on the need to include a number of
institutions in the legislation of leading foreign countries
into the Georgian legislation, which in turn will contribute
to the improvement of civil law and protection the rights of
individuals.

Conclusions and recommendations

It is not long before Georgian civil law has moved to European
standards, although it must be said that Georgian law is still at
the early stage of development, especially in the field of
inheritance law, and needs to be refined in a number of areas.
It is difficult to say with certainty that Georgian inheritance law
clearly belongs to a "German" legal group, however, no distinct
signs of a predominantly "Roman" legal group are observed in it.
Therefore, it can be said (for sure) that Georgian civil law,
especially inheritance law, belongs to the third group, i.e., the
"other legal order" of the so-called Roman-German family of
law;
A will can be considered as a disposable deal, personally
concluded by an adult and, therefore, a legally capable natural
person, which is expressed in the form prescribed by law by
obligatory unilateral will and is valid from the moment of its
conclusion, and enters into force immediately after the moment
of opening the estate, and provides for the transfer of the
property of the deceased person (testator) to other living
(existing) or conceived persons (heirs), with the exception of the
hereditary portion.
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It is unjustified to equate a will and a power of attorney, as well
as a will and a contract of gift, and to consider them in the same
legal context;

Notwithstanding the imperative provisions of the law (in terms
of the legal capacity of the testator, the ability to draw up the
will and the necessity of drawing up it in person), the will
drafted by the support recipient should not automatically be
considered invalid. However, if it is possible for the support
recipient to receive the estate, it should be entirely possible for
the support recipient to draw up a will;

The state can be the testamentary heir and at the same time, it
can be considered as the legal heir of the last order.

It is unjustified to assume that "the indication in the will that
the property was bequeathed to a legal entity, which will be
created after the opening the estate, is invalid";

In such circumstances, when consular institutions and
diplomatic missions are excluded from the list of persons equal
to a notary during the certification of a will, the issue of the
latter’s authority in the aspect of certification of the will shall be
determined in accordance with the Law of Georgia on
Normative Acts and the provisions of Article 2 of the Civil Code
itself, and therefore, in the relationship between general and
special law, preference should be given to special law. The Laws
of Georgia on Normative Acts and Consular Activities of the
Civil Code of Georgia are such to the civil code of Georgia,
which allow consular and diplomatic institutions to perform
certain notarial acts, including those related to wills.

The provision of Article 1402 (b) of the Civil Code is in some
conflict with the provision of Article 1404 (1) of the Civil Code.
In the case of both of these norms, there is (actually) no item
(property) in the estate that is provided for in the will
Consequently, it can be said that if the item (property)
mentioned in the will never existed in the inherited property,
then we are dealing with the case provided for in Article 1404
(1), and if such item (property) ever existed in the estate and it
no longer exists just for the moment of opening the estate
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10.

11.

12.

13.

14.

because it was lost or the testator himself/herself alienated it,
then we will have to deal with the case provided for in Article
1402 (b) of the Civil Code. It should also be noted that the word
"lost" in Article 1402 (b) of the Civil Code also means
"destruction”;

The approach of the legislator is completely acceptable when it
determines that a will made in violation of the law can be
annulled because not every violation of the law will affect the
validity of the will. Therefore, drawing up a will in violation of
the law does not imply a conflict of will with the law. Here it is
more probable that the violation was committed during the
confirmation of the will, due to which the addressee of the
norm is a notary or a person equal to him/her. The legislator's
approach may also imply some other procedural violations (For
example, the procedural violations when drawing up a domestic
will) that could not affect the validity of the will;

In the cases provided for in Articles 1404 (1), 1404 (2) and 1405
of the Civil Code, testamentary decrees should not be annulled,
but the cases provided for in the named norms should be the
basis for declaring testamentary decrees invalid;

The approach of the Supreme Court of Georgia should be
considered correct, according to which the opening day of the
estate is not considered as the moment of starting the term, as it
is literally indicated in the law, but the moment when the
person learned or should have learned the existence of a basis
for annulment of the will;

The study confirms the correctness of the case law approach to
the owner's vindication claims, when the case law does not
extend the statute of limitations for the protection of this right
by vindictive and negative claims, due to the absolute nature of
the property right;

It is noteworthy that with the appointment of the executor of
the will, an assignment agreement is concluded between the
testator and the named person. Accordingly, it is necessary for
the person appointed to be the executor of the will to give the
necessary consent in the proper form, at the very moment of
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16.

17.

18.

19.

20.

21.

making the will, in order to conclude the assignment contract
with his/her consent;

The recent practice of the Supreme Court of Georgia has denied
the connection between the norms determining the heirs
defined by the law and the subjects with the right to hereditary
portion, as well as denied the application of the rules (norms) of
legal inheritance to the right to the right to hereditary portion,
which is undoubtedly a step forward.

In Georgian doctrine, notarial and case law, the hereditary
portion is considered not as a monetary claim, but as a real share
in the estate, which is fully compatible with the legal nature of
the hereditary portion.

Compared to German law, in which a hereditary portion is
considered a request of a legal obligation, and which is enforced
through a court, the issue of accepting a hereditary portion and
concluding inheritance rights on it is more progressively
regulated in Georgian law. A hereditary portion is an inherited
property, the complication of the acceptance procedure of
which, as it is under German law, is not based on any rational
reasoning. The Georgian regulation corresponds to the high
standard of effective exercise of the right to property and
inheritance, which is important for the stability and solidity of
civil turnover.

An inheritance certificate cannot be annulled on the basis of the
norm defining inadmissible transactions, as an inheritance
certificate is not a transaction. Consequently, the case law on
the basis of the norm defining inadmissible transactions of the
inheritance certificate cannot be supported;

Inheritance transmission (in terms of hereditary portion claim)
applies not only to the legal heirs of the first order but also to
the legal heirs of the next order who can enjoy this right.

The amount of the hereditary portion is determined from the
total estate and the property necessary to pay the debts of the
heir is not taken away from it;

Although the law establishes the limits for the performance of a
testamentary disposition, at the same time it should not be

39



22.

23.

24.

25.

26.

27.

considered that it also determines the order of payment of
inheritance debts;

In calculating the hereditary portion, the number of heirs
should include the heir who committed unworthy behavior,
even if the court later recognizes him/her as an unworthy heir
and deprives him/her of the right of inheritance;

When determining the hereditary portion, for the purposes of
Article 1374 of the Civil Code, the person deprived of the right
of inheritance under Article 1354 of the Civil Code and the
person who refused to accept the estate or refused to accept the
hereditary portion shall be taken into account;

If the person entitled to receive the hereditary portion refuses to
receive the property left out of the will, or receives
compensation in exchange, he/she should be deprived of the
right to claim the hereditary portion in full, and his/her right
should be reduced by the value of the property he/she refused or
the amount of compensation, received in exchange for refusing
to accept the property left out of the will;

A person retains the right to claim a hereditary portion even if
he/she is deprived of the right of inheritance. It is correct to
assume that the deprivation of a hereditary portion differs (in
general) from the deprivation of the right of inheritance in that,
unlike the latter, a deprivation of a hereditary portion is possible
only in the life of the heir by appealing to a court.

In case of refusal to accept the hereditary portion or deprivation
of the right to receive the hereditary portion, this portion shall
be distributed to the testamentary heirs in proportion to their
portions;

The view of the testamentary disposition as a legal institution in
terms of immutability and stability is still justified, because from
the day of the creation and entry into force of the Civil Code of
Georgia, the norms regulating this institution have not changed
and are presented in their primary form. However, in relation to
Articles 1383-1397 of the Civil Code, which regulate issues
related to testamentary dispositions, no decision is found in the
decision database of the Supreme Court of Georgia, which
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means that disputes related to testamentary dispositions have
not yet been the subject of litigation or disputes, Or the dispute
has not been referred to a higher instance court. This may also
be due to the fact that, as a rule, a testamentary disposition does
not affect the substantive property rights of the heir and,
therefore, does not give rise to a dispute;

The opinions expressed in the Georgian legal literature on the
concept of testamentary disposition and its importance do not
fully convey the essence of this legal institution. After a
consistent analysis of the relevant legal provisions, the legal
nature of the testamentary disposition may be expressed in the
following provisions: A testamentary disposition is an obligation
imposed by the testator, at his/her own discretion, at the
expense of the estate, on one or more testamentary heirs, to take
any action in favor of another heir or third person within the
true value of the testamentary estate. The testamentary heir is
released from this obligation by death or refusal to receive the
inheritance, although this does not automatically terminate the
obligation and this obligation is transferred to the heir (heirs) in
proportion to the share, unless otherwise provided by the will or
it is impossible without his/her participation. In addition, in the
event of the death of the recipient of the estate or of his/her
death before the receipt of the estate, his heirs, as well as, if the
testamentary disposition serves a common useful purpose, the
persons referred to in Article 1397 (4) shall not be three years
elapsed and because of this the heir should not have refused to
perform the said testamentary disposition, or the recipient of the
testamentary disposition should not have refused to accept the
said testamentary disposition.

A testamentary disposition establishes a legal obligatory
relationship between the heir and the recipient of the
testamentary disposition. This means that the general rules on
obligations apply accordingly to the obligation set forth in the
testamentary disposition;

Georgian inheritance law, like German law, recognizes a
binding legate and not a vindictive legate;
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It is impossible for the heir to take a hereditary portion along
with the property provided by the will, that is, these two things
are mutually exclusive;

The view that the recipient of a testamentary disposition may be
regarded as a special kind of creditor and a privileged heir does
not deserve support;

The correct qualification of rights and obligations arising from a
relationship based on a will depends on the correct definition of
the issue of the validity of the law in time. In this respect, the
silence of the defendant (his/her inaction) should in no way be
construed as an expression of his/her will for the purposes of
Article 1507 of the Civil Code and should not become a basis for
the application of the provisions of the norms of the new Code
in resolving a dispute;

The provision of Article 58! (1) of the Civil Code may also apply
to "unilateral transactions" concluded by the recipient of
support. Therefore, Article 58! (2) of the Civil Code should
specify that the rules established only in the II and III sentences
of Article 66 of the Civil Code apply to this situation, and if the
opposite conclusion is reached, in particular, that the provision
of Article 58' (1) does not apply to ‘"unilateral transactions"
concluded by the recipient of support, then Article 58! (1) of the
Civil Code should specify that the provision of this Article refers
only to the "contracts" concluded by the recipient of support,
and Article 58! (2) of the Civil Code should specify that the
provisions of Article 66 of the Civil Code apply to "unilateral
transactions” concluded by the recipient of the support;

It is also appropriate for Georgian law to distinguish between
"ability to draw up a will" and ordinary "legal capacity" (in the
classical sense). This may be called "testamentary ability"(or
ability to draw up a will or ‘"testamentary inability"
(Respectively- inability to draw up a will).

Georgian legislation and case law will be refined if the
experience and approaches of Germany and other countries in
terms of criteria for establishing and evaluating "testamentary
ability" are taken into account;
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It is recommended that in the provision of Article 1336 of the
Civil Code, the state be named as the 6th order heir;

It is appropriate that the provision of Article 24 (6) of the
Instruction on the Rule of Notarial Procedure be given a "broad
definition" and its requirement that the testator must know the
language in which a will is drawn up to be extended to all types
of wills. At the same time, it is recommended that the issue of
the "language of the will" be regulated directly by the Civil Code
of Georgia and that it is not necessary to refer to the "General
Norms" of the Instruction on the Procedure for Performing
Notarial Acts;

It is appropriate that in order to ensure the authenticity of the
will, Article 86 of the Instruction on the Procedure for
Performing Notarial Acts should be worded as follows: "If the
inheritance certificate is to be issued on the basis of a will,
drawn up by domestic or technical means, the notary is obliged
to request an expert opinion from the party on the ownership of
the manuscript and / or signature on the testator";

It is necessary to improve the legislative guarantees for the
protection of the secrecy of the will, as the existing regulations
do not provide this completely;

The “prohibition” of the provision of Article 1361 (3) of the
Civil Code shall apply equally to both witnesses and notaries in
order to avoid as much as possible the possibility of falsifying a
will;

It is advisable for the Georgian legislator to share the experience
of developed countries and to establish the possibility of an "oral
will" in the Georgian reality in special situations when the
preparation of a "written will" by the testator or a notary (or
authorized person) in a short period of time is rather
complicated (or simply impossible). However, further fixation of
the fact of execution of the will drawn up in a special situation
must be mandatory;

In order to ensure a unified approach to witnesses (in respect of
wills drawn up in all forms), it is necessary that the relevant
provisions of Article 26 of the Instruction on the Procedure for
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Performing Notarial Actions be reflected in Article 1362 of the
Civil Code as well;

The provision of Article 1402 (a) and (c) of the Civil Code is not
fully compatible with the provisions of Article 1370 (1) of the
Civil Code, therefore, it is recommended that the following text
be added to the provision of Article 1402 (a) and (c) of the Civil
Code: "Except for the cases when a spare heir is appointed by
the will";

It would be appropriate if, for the purposes of Article 1375 of
the Civil Code, the hereditary portion is calculated by the
"German method", i.e. the gifted property is added to the estate
and then the hereditary portion is calculated and finally the
value of the gifted property is deducted from this amount in
order to ensure the "principle of restoration of the original
condition";

The text of Article 1392 of the Civil Code should not be
construed as implying that this norm makes it possible for a
person to be both a testator and a recipient of a hereditary
portion; There is an obvious "terminological problem" with
regard to Article 1392 of the Civil Code, therefore, it is
recommended that Article 1392 of the Civil Code be worded as
follows: "If the legal heir, who is responsible for the execution of
the testamentary disposition, is also the first-degree legal heir,
then he/she performs the testamentary disposition only within
the part of the estate he/she inherited above the amount he/she
would receive as a hereditary portion if he/she were not a legal
heir;"

The provision of Article 1396 of the Civil Code contains a
certain error, in particular, its text contains the provision "failed
to give consent to the receipt of disposition ". It is recommended
that the words be written in Article 1396 of the Criminal Code,
“ [...], but failed to make a claim for the receipt of the
disposition, then the right of claim passes to his/her heirs [...]".
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