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Introduction

According to the Article 31 of the Constitution of Georgia, every
person has a right to apply to a court for protection of his/her rights and
freedoms. For the purpose of restoration of the violated civil right or for
prevention of the expected violation. (1) In such a case a person applies
to the court through bringing in a complaint, in other words, - a lawsuit.
The same is provided by Article 6 of the Convention for the Protection
of Human Rights and Fundamental Freedoms, by Article 14 of the Inter-
national Covenant on Civil and Political Rights, - justice should comply
with requirements of fairness and should ensure effective restoration of
rights. (2) Protection of rights implemented by a court should be com-
plete, which means not just an ability of a person to apply to a court, but,
also, the liability of a court to make a fair and justified decision. (6,36-37)
In the countries of the modern law, the category of a right occupies the
central place and Georgia is not an exception from this rule. The objec-
tive of the Georgian Civil Procedure Rules Law is precisely protection of
aright.

In the Civil Procedure Rules Law, a lawsuit is traditionally re-
ferred to as one of the main phenomenons and the means for protection
of violated rights and interests of individuals. For the purposes of the re-
search, the concept of the category of a lawsuit andthe right to appeal as
well as the abuse of the the right to appeal are forming the problem and
all the questions studied in the present piece of work are related to this
problem. The correct implementation of justice carries the utmost im-
portance in formation and raising of human consciousness, in increasing
of their activity. Fulfilment of tasks set in front of a court can be done
only when litigation is conducted in full accordance with the require-
ments of the law.

The historic roots of a lawsuit come from the Roman Law, its de-
velopment was affected by the activities of the administrative power,
which was implemented through Praetor. Private Roman Law had been
developing according to the implementation of protection of a right
through a court. By Roman Law, the real meaning and completion of a
lawsuit was defined only by protection of a right through a court,
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though, only in the case when the State defined the possibility of submis-
sion of a lawsuit on the concrete categories of the cases.

The Private Roman Law was consistuted by the system of lawsuits.
Lawsuits were processed and formed in Rome historically and their
number was always limited. The general definition of a lawsuit was cre-
ated already in Digests: “Nihil qliud est action quam ius, quod sibi
debcatur,iudicio persequendi” (D.44.7.51; 1.4.6.pr “A lawsuit is nothing
more than an individual’s right, demand to implement and protect
through a court.”) (32)

The approach of German doctrine and practice is attention grab-
bing in regard to a right protection through a court. A lawsuit is a means
for starting a case discussion. Bringing a lawsuit to a court is a procedural
act by means of which appeal to a court is done for the purpose of the
legal protection.

By the German Constitutional Court practice, protection of a right
through a court implies the following: “Each individual holds a right to
appeal to an independent court for his/her own business, which is
obliged to study the factual and legal circumstances of the case with the
full attention and in an in-depth manner, discuss the case and ensure
execution of the passed decision.” (121,46) The right to protection of a
right through court also considers the right of the parties of the court
proceding to fulfil their demands equally by a court, to be more precise,
when starting a case, during the legal qualificarion of the factual circum-
sntances and decision making.

The legal basis of the aforesaid is Paragraph 4 of Article 19 and
Part 1 of Article 101 of the German Constitution, (121,46) in compiance
to which, a number of authorities of an individual derives from the doc-
trine and practice of the Constitutional Court, such are: Right to access to
justice, right to inspecting the factual and legal justification of a case and
right to passing a court decision within reasonable term.

When there is a mention of protection of a right through a court,
there is a reference made to Paragraph 1 of Article 103 of German Con-
stitution (to be heard by a court) and Paragraph 1 of Article 6 of the Eu-
ropean Convention. (35) Court expenses play a significant role when
speaking of a right to protection by a court, in regard to which the fol-
lowing is mentioned in the literature: Who takes the court procedings —
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takes the risk of having taken corresponding expenses. (36,175) In regard
to the effective legal protection, it was defined by the practice of the
Constitutional Court of Germany that protection of an entity through a
court proceding should be conducted effectively, which implies the obli-
gation of the State to restore a violated right in the best shape and short-
est term.

Access to justice of participants of a court proceding is ensured
to both parties on equal bases, as a compulsory condition during a court
proceding, until passing a court decision and its execution. The aforesaid
right implies court’s obligation to explain to parties of the court proced-
ing their procedural rights and obligations. (9,47)

The problematics to be Researched and
Relevance of the Question

The modern problems related to the phenomenon of a lawsuit in
the jurisprudence are relatively poorly studied in the Georgian Civil Pro-
cedure Rules Law. There is a difference in views on the essence of a law-
suit and abuse of a right to appeal. Therefore the phenomenon of a law-
suit doesn’t lose scientific and practical meaning. For the legal entities,
the conclusions formed on the legal nature of a lawsuit and preconditions
for exercising the right to appeal, carry the great importance in terms of
protection of their rights and legal interests.

It’s noteworthy that the existing views on a lawsuit, on one hand,
determine the real possibilities of protection of civil rights and legitimate
interests and, on the other hand, they represent an ideal form of the re-
sult of litigation, which has a positive impact on the civil case proceed-
ing. The theoretical significance of these problems are explained by the
latter, which is, also, caused by the practical problems that carry the
same importance, as much as, in the modern period the lawsuit gives us a
chance to protect a right and legitimate interest.

Deriving from this position, in the Civil Procedure Rules Law, a
study of the problem of a lawsuit has a practical meaning, as the scientifi-
cally proved recommendations and proposals later may become the fac-
tors conditioning the legislative amendments.
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We face difficult practical and not very insignificant problems,
working on which will become a priority direction of the innovations in
civil procedural science. This circumstance proves the relevance of the
work. It’s not surprising that numerous monographs are dedicated to the
forms of protection of rights and legitimate interests. While working on
this issue, some part of them will be used in the piece of work.

The object of the research of the present dissertation is analysis of
questions and relevant problems formed during protection of civil rights
and legitimate interests of individuals by judicial means, which is related
to bringing a lawsuit, its acceptance for processing, protection means
used by the defendant, securing of a lawsuit, abuse of a lawsuit and the
other procedural rights, etc.

Aims of the research are:

1.To reveal the existing legislative gaps.

2.To scientifically elaborateindependent and complex recommen-
dations carrying the practical meaning.

3.To reveal the vicious practice related to legal categories consti-
tuting the existing phenomenon of the lawsuit in Georgia and the reasons
causing the reality, as well, to define the ways of their eradication.

4.According to the Civil Procedure Rules Law science, the con-
cepts of lawsuit rights and lawsuit litigation, types of lawsuits, misuse of a
lawsuit and many more should be defined in a way that corresponds to
the ability of enhancement of the scientific aspects of these questions
existing in the modern procedural law, accordingly, to improvement of
legal protection too.

Objectives of the Research:

1. Analysis and evaluaton of the stages of development of a lawsuit theo-
ry;

2. Comparative analysis of Georgia’s and foreign practices;

3. Analysis of the amendements made during the latest period of time to
the norms related to the phenomenon of a lawsuit existing in Georgia;

4. Analysis of the Constitutional Court practice in regard to the themat-
ics of the research;
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5. Analysis and evaluation of the practice of the courts of common juris-
diction;

6. Revealing of gaps existing in the legislation and their evaluation; the
3 is a repetition

7. Elabotation of recommendations and forming of the theoretical-
scientific conclusions on the basis of analysis and evaluation of the prob-
lematics related to the phenomenon of the lawsuit.

Scietific Hypothesis

1.Improvement of a number of legislative terms as well as im-
provement of gaps will contribute to the effective raise of the procedural
mechanisms of protection of rights;

2.For the effective functioning of the phenomenon of a lawsuit in
Georgia, one of the main hindering factors are the flaws existing in the
procedural legislation. Besides, the amendments made to the Civil Proce-
dure Rules Code lately are hindering the right to access to a court and
right to implementation of the right to appeal.

3.The indicator of the low trust rate among citizens is due to limi-
tation of the rate of independence of a court on the legislative level.

4.The existing court practice, related to a lawsuit and the phenom-
enon that compound its parts, needs improvement.

Review of the Literature and the Theoretical-Practical Context

In the dissertation thesis there are analysed and studied, for the
purpose of justification of the conclusions made as a result of the re-
search, various pieces of works of scientists and publications, as from
Georgian so from Russian and German legal literatures. From Georgian
doctrine, there are used the following works: “Civil Procedure Rules
Law” with the authorship of T.Liluashvili, “Comments to Civil Procedure
Rules Code of Georgia” published with the co-authorship of T.Liluashvili
and V.Khrustali, “Civil Procedure Rules Law of Georgia” published with
co-authorship of Sh.Kurdadze and N.Khunashvili, the piece of work of
Z.Dzlierishvili, dissertation thesis filed for gaining the scientific degree of
the Candidate of Science on the topic “The Problems of the Lawsuit Form
on Protection of a Right” and so forth. The main legal resources in the
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German legal doctrine are represented by “Civil Procedure Rules Code of
Germany” (ZivilprozeRordnung 32. Aufl. — Miinchen: Beck- Texte im dtv,
2000); Wach A. Handbuch des deutschen ZivilprozeRrechts, Leipzig, 1885;
Thomas H. Putzo H. Zivilprozessordnung, Kommentar.25. Aufl.2005, and
so on. From the Russian literature, in the thesis, are being used the follo-
wing: Ocoxkuna I'.JI. T'paxnanckuii mpomecc, O6mas gacts, M., 2003;
Jobposonbckuii A.A. VeanoBa C. A.1979,0cHOBHBIC MTPOOJIEMBI HCKOBOW
(opmsbl 3amuThI paBa. MockBa, 131-Bo Mock. yH-Ta, ['ypBua M.A. I1IpaBo
Ha uck//M30pannsie Tpynsl, T.1 KpacHonap, 2006 etc.

The research, besides of the other methods, has been conducted
through usage of the method of analysis, to be more precise civil procedure
rules legislation is being analyzed.

In the German civil procedure rules legislation, a right to protec-

tion through a court (a right to appeal) belongs to a procedural authority
of an interested entity, which guarantees its ability to appeal to a court
for protection of his/her/its rights and interests. The last mentioned au-
thority is strengthened not only by the procedural legislation, but the
other normative acts too. (7)

Methodology and Description of the Research

For making the right conclusions, when working on the thesis, the
core notion was the idea of the Lawful State, where the main focus is on
the legal protection of an individual, more concretely: protection of civil
rights and legal interests through a court.

In the dissertation work, principally, general and private scientific
research methods (analysis, generalization, classification, systematic-
structural, comparative-legal, historic, logical etc.) are used. The research
is conducted through the methods of applying of analysis of the doctrine
and practice. Only the theoretical analysis, without analysis of the practi-
cal aspects of the problem, can’t provide making of right conclusions, as
the Civil Procedure Rules is a practical science.

For comparative analysis, the legislation, doctrine and practice of
those countries are used, which have rich traditions and experiences re-
garding a lawsuit (Russia, Germany, USA and others).

The Historic Method of research is used for the study of develop-
ment of lawsuit phenomenon (from the historic angle). In the piece of
work, there is described the origins of the lawsuit phenomenon from the
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Roman Law, as well the doctrinal ideas formed and spread during various
stages. There is revealed the role of the lawsuit phenomenon and its im-
portance on different phases as in regard to Georgia, so on the interna-
tional scale.

Through applying the Comparative-legal Method, the positive and
negative aspects related to a lawsuit were revealed in regard to the courts
of common jurisdiction. From this point of view, Georgian and foreign
legal systems were compared; parallels were made between the main pe-
culiarities of Georgian and foreign countries’ legal systems etc.

Through Logical Analysis Method, there was an effort made to re-
veal the gaps existing in legislation and practice as well as the reasons
causing various kinds of problems, in order to define the ways of their
eradication.

Within the period of working on the research, I got familiar with
the existing court practice, besides, for the better analysis of the existing
problems, I took the advocacy practice, which gave me an opportunity to
study and observe directly the gaps that are present in the system. To-
gether with the aforesaid, through an interview, I tried to gain the in-
formation directly on the problems existing in practice. We recorded the
interviews with the judges of Kutaisi Appeal Court and Tbilisi City Court
as well as with the practicing advocates. Through gaining and processing
of information, there was an effort made to separate the important cir-
cumstances that accompany the lawsuit. The special literature was stud-
ied through analysis of which theways of solving the existing problems
were elaborated.

Outcomes of the Research

1.As a result of the research, the factors having a negative impact
on the effective functioning of the phenomenon of a lawsuit were re-
vealed.

2.Upon the evaluation of the problem, gaps carrying legislative
and practical nature were clarified, concrete proposals on amendments to
be made to the Civil Procedure Rules Code of Georgia were prepared.
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3. On the basis of study of the practice and the scientific literature,
recommendations were elaborated that will contribute to development of
the phenomenon of a lawsuit and its effective functioning.

Scientific Novelty of the Thesis

The piece of work represents an attempt to reveal the problemat-
icsrelated to a lawsuit in a systemized way, through analysis and evalua-
tion of the existing materials and practice. The present research may be
useful as for lawmaking, so in practical fields, for educational pur-
posesand in the scientific-research activities related to a lawsuit phenom-
enon and the important aspects covered by the latter. Taking into con-
sideration all the above mentioned, the scientific novelties of the piece of
work are as follows:

1.The gaps were revealed that are directly related to development
of lawsuit proceding in Georgia and the ways of their eradication were
found.

2.In the dissertation thesis, through considering the legislatve
amendments, those conditions are discussed and analyzed, which are still
disputable amongst the scientist and there is no holistic approach in this
aspect in the practice too. Corresoinding recommendations on lawsuit
procedings for existence of relevant complete exigencies are presented
and justified through the in-depth study of the international legislation
and normative acts.

3. In the piece of work, there are well studied the doctrine of
Georgia and of the other countriesas well as court practice. There are
parallels and concrete proposals made on the necessity of planting in
Georgian legilsaion a number of the phenomenon existing in the progres-
sive foreign countries’ legislation, which, from their side, will contribute
to improvement of the active civil procedure rules law norms and protec-
tion of rights of individuals.

Conclusion and Recommendations

Protection of a right through a court is provided by Civil Proce-
dure Rules Code of Georgia, in accordance to which, on rejection of an
appeal and refusal of discussion of a case the court is authorized only by
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the reasons and rules stipulated by the Civil Procedure Rules Code
(CPRC Article 2). Lawsuit litigation is the main type of litigation in Civil
Law procedings. The most of the claims belongs to such kind of relations
on which there are disputes on concrete rights.

The right to appeal is the right of an interested party to bring a
lawsuit in a court. As well, the right of an interested party to discussion
of a case and to a justified decision making on the basis of the law.This
right belongs to every legally capable person. During protection of civil
rights, judicial power is being implemented by means of civil litigation.

Civil Litigation represent a special procedural form of court activi-
ty. The content of this form covers the activity defined by the law in the
process of protection of a right, when defining the factual circumstances,
imposing (usage of) the legal norm, defining the means of protection and
making a decision.

1.A lawsuit should be interpreted as a material-legal claim of one
person against another, brought in to a court for discussion and decision
making, according to the rules stipulated by the procedural law, which
derives from a disputable material-legal relation and is based on legal
facts.

By all means, a right should be defined as consolidation of the
three authorities: a) A right to a positive action (a right to a self-action);
b) a right to claim (a right to request fulfilment of an action by the other
person) and c) a right to protection, in other words, a possibility to satisfy
a claim through the State power on the basis of a court decision in case of
failure to resolve a dispute through negotiation.

2.A right to appeal is one of the means of protection of a right
through a court. The right to appeal has two aspects at once: Procedural
and material-legal. Accordingly, it implies the two authorities: a right to
appeal (procedural side) and right to satisfaction of a claim (material-legal
side). Each of them is independent, as in case of exercising one of the
rights, a plaintiff may have a right to appeal, but not have a right to satis-
faction of a lawsuit (e.g., when a statute of limitations is expired).

3.The right to appeal is an independent right, and as all the rights,
belongs to an entity in the specific case, when relevant preconditionsex-
istthere. The right to submission of an appeal and the right to satisfaction
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of a claim — these are two authorities, which constitute the right to ap-
peal.

The right to appeal and a right to satisfaction of a claim, by all
means, should be discussed as two independent authorities, which organ-
ically fall under the right to appeal. Both of them are closely related to
each other, but do not imply one another. Implementation of a right to
appeal, in the shape of a means of protection, is important, as when
bringing a lawsuit at the initial stage, so during resumption of court pro-
ceedings due to the newly discovered circumstances.

4.According to the latest addendums made to Article 178 of Civil
Procedure Rules Code of Georgia, the compulsory requisite of a lawsuit
“c”, Part 1
of Article 178). Besides, the named norm demands to state a request of a

became the following: to note a subject of dispute (Paragraph

plaintiff together with a subject of dispute. As mentioned above, a re-
quest of a plaintiff is a subject of a lawsuit. About a subject to dispute - it
is necessary to interpret what is meant under this notion by the Proce-
dure Rules Code. There is no specific reference on this question in the
Georgian literature too. The category of a subject to dispute had been
known to the Procedure Rules Code before the aforesaid addendums
were made to it.

From our point of view, the term “subject to dispute”, in Civil
Procedure Rules Code, is used with three different meanings, according
to contexts. To be more precise, in one case, it implies a request of a
plaintiff and with this sign it matches a subject of a claim; in the second
case — it can be used with the meaning of a subject of a claim, in other
words, with the meaning of a volume of a request of a plaintiff, and in
the third case, it assums a legal relation.

Besides, the category of a lawsuit (a term) may imply all three
meanings at once. We consider it expedient to concretize the terms in
order to avoid the confusions and wrong interpretation of norms in the
future. It will be comfortable to use Georgian words and phrases — re-
quest, volume of request, legal relation (Jmobm3zbs, dmodbmz60L m@y-
6m8s, bs3sm0er9d6030 «)H0gHods) — which will make the content
of the norms clear.

5.As a result of the existing practice and the active Civil Procedure
Rules Code analysis, we accept the opinions existing in the doctrine that
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the stage of a case preparation, as the beginning of the most important
procedure, should be based on the court ruling on acceptance of a lawsuit
for processing, by which the term for submission of a counterclaim is
defined.

The present edition of the Procedure Rules Code, by none of the
norms bans a possibility of passing such a court ruling. As the court rul-
ing is a resolution by which a case isn’t decided on merits and it’s being
passed on a procedural matters. By this, legitimacy of a decision made in
absence of a party will not be put under doubt and the rights and inter-
ests of defendants will not be breached groundlessly and unlawfully.

6. The term for submission of a counterclaim shouldn’t be defined
by a court registry, as the latter can’t exrcise the judicial function.
Though, if the last mentioned institution is maintained, we consider that
establishment of the practice, which would be in line with the law, is
possible. To be more precise, by Article 183, court registry registers a
lawsuit and, besides, passes a court parcel to a plaintiff for serving to a
defendant.

In this norm, there is no concretization on when the parcel should
be handed to a plaintiff for serving to a defendant. This should not take
place straight after registration of an appeal,as it is established in the
practice. This is a result of the wrong interpretation of the norm. For the
aforesaid purpose, Article 184 has to be applied, according to Part 1 of
which, the one responsible for serving a parcel, sends to the entity a noti-
fication on the phone number and/or e-mail address given by the latter,
or after the last mentioned is present at court, forces him/her to make a
notification on serving of a court parcel (copies of an appeal and accom-
panying documents) to a defendant.

On the basis of this norm, it would be advisable to pass a plaintiff a
parcel for serving to a defendant after a lawsuit is accepted for processing.
In this case, presence of a plaintiff at a court, or even at a court registry,
will not cause any legal problem when taking a parcel by him/her. In a
parcel, together with the other documents, there should be a judge’s rul-
ing on definition of a term on submission of a counterclaim by a defend-
ant.

7. The specifics of deliverance of a lawsuit and accompanying doc-
umentation by a party needs the legislative amendment. In practice,
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there is some kind of a difficulty regarding the amendment made to Arti-
cle 184 of Civil Procedure Rules Code on the obligation of a plaintiff on
ensuring of serving a lawsuit and accompanying documents to a defend-
ant. This regulation of the law should be altered, as, in reality, there is a
tense relationship between the participants of the dispute, which may
become an obstacle to serving a parcel to a defendant, and, together with
this, the latter doesn’t possess an ability to use the gears of acceptance of
a court parcelgranted by Chapter VIII (Court Notification and Summon-
ing to Court).

8. It is necessary that in the procedural legislation, the phenome-
non of a gap is taken into consideration again, when discussing whether a
lawsuit should be accepted for processing or not. The essential amend-
ment was made to the Procedure Rules Code by the law of December 28
2011. Article 185 considered a possibility of determining the flaw during
accepting a lawsuit for processing, when a court was defining a term to a
party for its (of the flaw) improvement. Speaking more concretely, if a
judge found out that a lawsuit is submitted by breaching of conditions
stipulated by Part 3 of Article 177 (except for Paragraphs “h” and “i” of
Part One as well as Part Three, if a plaintiff had defined the honorary
cause of non-submission of an assertion) and Article 178 and/or there is
no document in the case proving the authority of a representative, a
court passes a ruling on a flaw and defines a term to a plaintiff for its (of a
flaw) improvement. If a plaintiff improved a flaw mentioned by a ruling
in a defined term, a court would pass another ruling on accepting a law-
suit for processing; in the other case, a court would pass a ruling on rejec-
tion of a lawsuit for acceptance for processing and its return to a plaintiff,
on which there was a possibility to submit a private appeal.

In case of passing of such a ruling, accordingly, the state duty was
due to full return. Besides, if in a lawsuit, there is not noted an address of
a paintiff considered by Paragraph “b”, Part One of Article 178 of the
Code, a court passes a ruling on leaving a lawsuit unreachable. When the
amendments enter into legal force and become a law, there is a reality
faced in the practice when courts, in the most of the cases, reject a law-
suit to accept for processing without proper justification, which, of
course, hinders realization of a right to access to a court and creates arti-
ficial barriers without honorable reasons. Taking into consideration all
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the above mentioned, it is necessary to make the amendment to the law,
which will define again the phenomenon of a flaw on acceptance of a
lawsuit for processing by the first instance court.

9. A plaintiff has to refer to all the assertions by means of which
he will be able to prove the circumstances defined by a lawsuit. In case of
misconduct of his/her part of burden of proof by a plaintiff, a decision
will be passed on the basis of real factual circumstances of the case and
without considering interests of a plaintiff. On the stage of acceptance of
a lawsuit for processing, withdrawal of concrete assertions has to be de-
cided only after a judge gets familiar with the assertions, when s/he eval-
uates the fact of obtaining of the latter with the breach of the law. With-
out this, there can be no mention of withdrawal of assertion from the
case (would not be correct). As for the subconscious factor influencing
the inner belief of a judge, - would not be right to mention it. Physical
and social circumstances of the parties, sometimes, may be a factor of
influence on the subconscious of a judge. It can happen that after this
there forms a pre-sentiment of a judge, though, this doesn’t mean at all
that a court passes a decision on the basis of this. Despite of listening to
such kind of a recording, in a decision, a judge should stress the certain
grounds and facts on which s/he relied upon when passing a decision.

During the current year, the existing practice in regard to the hid-
den recording has been changed to an opposite direction in terms of an
approval as an evidence. This change has to be positively evaluated. Two
decisions of the Supreme Court of Georgia have played the core role on
implementation of the change.

It is unjustified to interfere in the private field; secretely obtained
evidence, is an unacceptable evidence. It can be accepted only upon the
consent of the other party. Besides, the consent should concern not the
formal acceptance of the evidence, but the fact that a court will form the
grounds for the decision to be passed by the content of the evidence. In
the circumstances of non-existance of such kind of a consent, it is unac-
ceptable to pass a decision through relying on hidden recording, even in
the case when It is undoubtedly proved the circumstance, clarifying of
which was the aim of making the hidden recording (interference into the
private sphere).
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Deriving from the above stated, the Cassation Chamber was right
to consider that the hidden audio recording, as an evidence obtained
through breaching the law for defining a disputable circumstance, can’t
be used. Establishment of high standards on main human rights and free-
doms is complimentary.

10. The position, according to which “Paragraph “a” of Part Two
of Article 189 of CPRC concerns not a counterclaim, but is the expression
of the material-legal will (Article 442 of CPRC) that conditions abolish-
ment of the opposite claim after expression of the will of one party to-
ward another, is right.

Fulfilment of the beneficial right is followed by this legal out-
come, so that passing of a court decision is not necessary. Methodologi-
cally, it is more correct that a court starts a case hearing from checking
the admissibility of a counterclaim. Though, here, it should be mentioned
that acceptance for processing of a counterclaim in one court proced-
ingtogether with the initial claim, with the possible motive of imputing
these claims, is a court’s right and not its obligation.

I consider the practice of the courts of common jurisdiction of
Georgia wrong, by which, there is passed a ruling on rejection of a coun-
terclaim for acceptance for processing with the motive of non-existance
of connection of the counterclaim with the initital claim, which can be
appealed by a plaintiff. This gives a chance to a dishonest party to delay
the case. Such kind of practice has to be eradicated in the future. Despite
of the fact that Part One of Article 189 of CPRC of Georgia demands
submission of a counterclaim according to the regulations stipulating
submission of a claim, here the focus is on the rule of submission of a
counterclaim, which, from its side, excludes the possibility of spreading
the jurisdiction of Article 187 of CPRC on the ruling on rejection of a
counterclaim for acceptance for processing in a case, as it was stated
above, the grounds for such kind of rejection was only the non-existance
of connection between the initial claim and a counterclaim.

11. It is not allowed to amend grounds and a subject of a claim at
once. According to the law, it is possible to change one of the elements of
a claim. Such kind of conclusion derives from Part Two of Article 83,
when we analyze the latter, which only considers the possibility of an
alternative.
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In the Procedure Rules Code, there is no special note or a special
norm, by which the outcomes of a change of a subject and grounds of a
claim implemented at oncewould be defined. Nevertheless, we have to
conclude that when altering subject and a grounds of a claim at once, a
court has to cease processing of a case for the purpose of a plaintiff to take
back a claim and to explain to a plaintiff that s/he can bring a new claim
in the other independent proceding.

The grounds of solving the aforesaid question in the above men-
tioned manner is Article 272 of CPRC. By Article 131 of Civil Procedure
Rules Code, confirming of existence or non-existence of such circum-
stances by one of the parties, on which the other party establishes his/her
claims or a counterclaim, a court may consider as a sufficient evidence
and use it as grounds for a court decision. On the basis of the mentioned
norm, for acknowledging some concrete factual circumstances as con-
firmed, a party has to acknowledge them during processing of the case, or
this kind of acknowledgment should derive from his/her behavior.
Though, for acknowledgement there is no special procedural form estab-
lished there, but, despite of this, it has to be clear from a verbal or writ-
ten explanation of a party that the latter has clear vision regarding the
facts and evidences presented by the opposing party and that he/she
agrees with them (facts and evidences). Ambiguous or vague explana-
tions, from which no clear notion on the will of a party can be evident
there, can’t be referred to as acknowledgement. It is useful to well estab-
lish the last mentioned in practice and to relevantly evaluate it.

12. In the Civil Procedure Rules of Georgia, when speaking of
abuse of a right to appeal and the principle of good faith, the views pre-
vailing in the foreign doctrine should be taken into consideration. Abuse
of a right to appeal is defined as fulfilment of the procedural right to ap-
peal to a court within the framework of a claim processing, which con-
tradicts to the civil procedure rules aims. To be more precise, it comes in
collision to protection of a right as well as maintenance of the social or-
der and law and order. Civil Procedure Rules Code of Georgia, just like
Civil Procedure Rules Code of Germany, do not contain the term “abuse
of a right” in the shape of a general ban of dishonest act in the process of
hearing of a civil procedure case. Initially, in a claim, or even during the
later stage of case processing, factually, it is impossible to define, actually,
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what dishonest aims are held by a plaintiff or a defendant. Therefore, it is
clear thata legislative mechanism on acceptance of such claims for pro-
cessing or on refusal on satisfaction, do not exist.

The approach of the Civil Procedure Rules Code has to be posi-
tively estimated in regard to solving of the problem on abuse of a right.
Despite of the fact that there is no apparent legislative definition in the
form of a norm. In the civil procedure, abuse of a right, is one of the
types of a dishonest procedural act, which covers all kinds of dishonest
procedural acts, including those that are not related only to fulfilment of
a right to appeal. Abuse of a right to appeal may be interpreted as appeal
to a court with a claimon protection of breached or disputable right and
legitimate interest, but it has dishonest aims, which also cover the case of
abuse of this right with the aim of bringing damage to the other party.

13. Under Article 131 of the Code of Civil Procedure, a party 's asser-
tion (acknowledgment) of the existence or absence of circumstances on
which the other party bases its claims or counterclaim may be regarded
as sufficient evidence and as a basis for a judgment. In order to establish
certain factual circumstances under that norm, a party must acknowledge
them in the course of the proceedings or such recognition must be based
on its actions. It is true that no special procedural form has been estab-
lished for the confession, but, nevertheless, it should be clear from the
oral or written explanations of the party that he has a clear idea of the
facts and evidence presented by the opposing party and agrees with
them. Ambiguous or vague explanations from which the will of the party
is not clearly expressed may not be considered admissible. It is useful to
actively implement the above in practice and make appropriate assess-
ments.
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