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Introduction

Public-Private Partnership is a public relationship. As other public
relationship, Public-Private Partnership requires legal regulation. The
development of legislative and regulatory mechanisms for Public-
Private Partnership in Georgia has gone through certain stages up to
date. However, despite institutional, legislative and legal reforms, the
existing legal framework is not coherent and fails to provide
comprehensive legal regulation of Public-Private Partnership. The
legislative framework lags behind the current level of legal regulation
of Public-Private Partnership.

At the same time, despite the fact that many Georgian scholars and
lawyers have conducted various works on the legal regulation of
Public-Private Partnership, unfortunately the issue has not been
studied in depth within the Georgian legal science.

Thus, it is necessary to review and improve the legal means of
regulating and ensuring Public-Private Partnership. It is the current
situation that has made it necessary to study these means.

The purpose of this research is to study the legal means of realization,
provision and regulation of Public-Private Partnership and its legal
nature; to identify and investigate the specific legal elements of these
means, their legal shortcomings; as well as to develop legislative and
legal approaches and solutions that will ensure full and proper
realization and regulation of Public-Private Partnership which will
be used for a further development of legal science and adopted in
practice as an effective instrument. The purpose of the study is not to
analyse the legal understanding of traditional institutions provided by
the Civil Code.

The task of the research is to define the Public-Private Partnership,
identify and analyze its elements; to study and analyze the origin and
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development of Public-Private Partnership in different foreign
countries, characteristics of its institutional, legal and legislative
regulation. To study and analyze the origin and development of
Public-Private Partnership in Georgia, the existing legal and
legislative regulation, the practice of using legal means, the
institutional regulation of Public-Private Partnership and state policy.
Carry out a comparative analysis of Georgia and other countries in
this regard. To study the legal means of Public-Private Partnership in
Georgia, in particular the notion and legal nature of different types of
agreements, Institutional Public-Private Partnership, Concession,
private investment and investment activities and to make the
definitions of relevant institutions.

Public-Private Partnership will be properly realized if innovative
scientific approaches and principles are developed, which outline the
legal nature of cooperation agreement between public and private
entities, enhances the structure of the agreement in order to exclude
ambiguous understanding of certain provisions; provides a new
understanding of legal definition of investment and investor; creates
a basis for developing corporate governance standards and principles
in relevant partner companies to balance the rights and obligations of
public and private sectors; enhances a legal definition of investment
and investor.

Brief Review of the Scientific Literature

During the research, the works of both Georgian and foreign
researchers were examined. Studies and other publications by
international and other organizations were also reviewed. It should
be noted that there are quite few works in Georgian language on the
topic. However, works by the following scholars should be outlined:
L. Chanturia, T. Ninidze, G. Khubua, b. Zoidze, I. Burduli, z.
Gabisonia, G. Tsertsvadze, D. Imnadze, P. Turava, N. Tskepladze, Z.
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Sukhishvili, S. Jorbenadze, L. Tsertsvadze, G. Jugeli, N. Bakakuri, G.
Kikilashvili, G. Ustiashvili, K. Kokrashvili and the others.

Among the foreign authors, the following should be outlined: R.
Dolzer, C. Schreuer, P. Muchlinski, K. Schefer, J. Salacuse, C.
Amerasinghe, M. Moses, J. Crawford, M. Riesman, D. Fitch, P. Kelly,
D. Bishop, N. Kurisi, I. Kholodkova, D. Zasipkin, M. Boguslabski and
others.

Among research papers of international and other organizations, the
following should be outlined: Organisation for Economic Co-
operation and Development (OECD), United Nations Economic
Commission for Europe (UNECE), World Bank, United Nations
Conference on Trade and Development (UNCTAD), International
Monetary Fund (IMF), Asian Development Bank (ADB),
International Centre for Settlement of Investment Disputes (ICSID)
and others.

Methodology and Research Description
The basis of this research is general-scientific and private methods:
historical, comparative-legal, documentary and others; informative-
cognitive, comparative-legal elements are presented; statistical,
analytical and logical analysis methods are used.

Chapter I. The Role of Public-Private Partnership and the Importance

of its Legal Regulation

1.1. The Role and Foundation of Public-Private Partnership

Public-Private Partnership is a mutually beneficial, shared and quite
complex cooperation between the public and private sectors, wherein
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the parties have respective rights and obligations towards each other,
and requires the existence of appropriate guarantees and
responsibilities by the parties. Public-Private Partnership, while
taking into account its specificity and elements, is characterized by
the multiplicity, complexity and diversity of legal relations, both in
theory and in practice. A successful and comprehensive Public-
Private Partnership requires both public and private law elements
and appropriate legal means for regulating such relationship.

Public-Private Partnership is implemented through various means, in
particular, through different types of agreements, Institutional
Public-Private Partnerships and Concessions. In addition thereto, the
participation and involvement of a private sector in Public-Private
Partnerships, in most cases, is not limited to economic,
entrepreneurial activities and at the same time represents investment
and investment activities.

The definition and interpretation of Public-Private Partnership plays
an important role in the legal regulation of Public-Private
Partnership. A unified definition of Public-Private Partnership has
not yet been developed in the legal sciences and legislation. However,
for a proper understanding of Public-Private Partnership, firstly, it is
necessary to define the constituent elements of such cooperation and
relationship.

Public-Private Partnership means always and only - the relationship
between public and private entities, i.e. it is a relationship in which
both public and private entities are participating.

Public-Private Partnership contains an element of Governance.
Public-Private Partnership also includes an element of Voluntariness.
One party to a Public-Private Partnership is always a private entity
which makes the decision to enter into a partnership with the state as
a public entity voluntarily and establishes such a partnership for the
purpose of generating revenue, financial benefit and profit. Thus,
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Revenue Generation is another important element of Public-Private
Partnership.

Next important element of Public-Private Partnership is the Duration
of such cooperation. An element of Public-Private Partnership is also
the Risks within the partnership and the distribution/allocation of
those risks between the parties.

1.2. Development of Public-Private Partnership and Aspects of its

Legal Regulation in Different Countries

Development of Public-Private Partnership in various countries
started at different period. In terms of the development of Public-
Private Partnership and its legal regulation, countries are
characterized by certain aspects. In terms of legislation, there are
countries with special laws on Public-Private Partnership. Special
laws on Public-Private Partnership are more common in Continental
European countries. In some countries there are not special laws on
Public-Private Partnership, and such relationship is regulated by
other laws, relevant norms, as well as Concessions and various
Public-Private Partnership agreements. Institutional Public-Private
Partnerships are also found in a number of countries, the formation
of which is made in the form of joint ventures involving the public
and private sectors. Among the countries which do not have special
law on Public-Private Partnership are Australia and the United
Kingdom.

In some countries, there are also Institutional Public-Private
Partnerships, which are formed in different models and
organizational-legal forms, including Joint Venture with the
participation of public and private sectors, Joint Stock Company,
Limited Liability Company, Limited Liability Partnership, Limited
Partnership, and other forms. The list of such countries includes
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Germany, Portugal, Spain, Romania, Lithuania, Serbia, Britain,
Croatia, Kazakhstan.

Certain features of the legal regulation of Public-Private Partnerships
exist in civil law as well as common law countries. Forms of state
arrangement should also be considered when discussing the aspects of
legal regulation of Public-Private Partnerships. Both, federal laws as
well as local regulations are functioning in federal states.

1.3. Legal Mechanism for the Implementation of Public-Private

Partnership in Georgia

A special law on Public-Private Partnership has been in force in
Georgia since 2018. However, it should be noted that in several areas,
the relationship similar to those envisaged by the certain models of
Public-Private Partnership provided by the Law of Georgia on
“Public-Private Partnership” is found in practice between public and
private sectors much earlier than such law was adopted.

In accordance with the Law of Georgia on “Public-Private
Partnership”, Public-Private Partnerships are implemented through
Concessions, Institutional  Public-Private  Partnership, Non-
concessional Public-Private Partnerships, relevant models and
agreements.

According to the Law of Georgia on “Public-Private Partnership”,
one of the key issues thereof is the definition of Public-Private
Partnership. The Law of Georgia on “Public-Private Partnership”, in
terms of terminology, effectively equates Public-Private Partnership
with a public-private partnership project and offers such a definition
of Public-Private Partnership, which is fragmented in various
provisions of the Law of Georgia on “Public-Private Partnership” and
which also provides certain elements of such relationship. The
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specific terms, their definitions and places thereof, are misused. This
approach is incorrect - both from a legal-theoretical as well as from a
practical point of view; and it doesn’t comply with the requirements
of legal technique and the best international practice regarding the
preparation and adoption of laws on public-private partnership.

The aforementioned approach cannot be considered as a technical
shortcoming as the issue concerns primarily the definition of Public-
Private Partnership as a specific and complex legal relationship.
Especially considering the fact that there is no unified definition of
that term and the countries where special laws on Public-Private
Partnership apply, try to define this term as clearly as possible.

There is another issue herein regarding the definitions outlined in the
Law of Georgia on “Public-Private Partnership”. According to the
Law of Georgia on “Public-Private Partnership”, Concession is one of
the means of realization of Public-Private Partnership. Concession
(concessio) generally means the permit, the right to exploit certain
industrial facilities, the right to develop minerals. As for the Law of
Georgia on “Public-Private Partnership”, the shortcoming of
definition of Cconcession and concession agreement lies in the fact
that the definition does not reflect the legal nature and immanence of
Concession as an independent legal institution having a long history.
The existing definition actually refers to the contractual terms of the
concession relationship, such as the subject matter of the contract
(public objectives), the terms of the payment (reimbursement
mechanism), and certain obligations of one of the parties (operating
and other risks).

One of the important issues, within the framework of Public-Private
Partnership, relates to the existence of risks within such relationship
and the mechanisms of risk allocation between public and private
partners. In this regard, the Law of Georgia on “Public-Private
Partnership” and the "'Rules for the Development and
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Implementation of Public-Private Partnership Projects" provide for
certain guidelines.

Although the Law of Georgia on “Public-Private Partnership”
proposes a mechanism for the optimal allocation of risks as a principle
which is valid in its essence, the main shortcoming herein relates to
the definition of risks and their identification. Risk management and
allocation thereof requires a complex approach, wherein in addition
to special law, other legislative and legal mechanisms are also needed.
However, at the same time, a special law - the Law on “Public-
Private Partnership” — should define and identify risks. It is quite
difficult to define and identify all types of risks by the law, but it is
better not to focus only on fiscal risks and refer to other risks as well,
at least at the minimal level, which are more typical for those sectors
and areas where Public-Private Partnership has a prospect for its
development in Georgia and have relevant priorities, as well as
distribute equally between all models of realization of Public-Private
Partnership outlined by the Law of Georgia on “Public-Private
Partnership”. Such approach should be considered necessary and
important, especially in Georgia, as the Public-Private Partnership is
still in its early stage of development. The special law is the main
guiding mechanism for potential investors, which offers them the
main and important legal mechanism in terms of legislative and legal
regulation of Public-Private Partnership.

The Law of Georgia on “Public-Private Partnership” recognizes
Institutional Public-Private Partnership, which according to the law
is carried out through an Institutional Public-Private Partnership
Company. In accordance with the Law of Georgia on “Public-Private
Partnership”, Institutional Public-Private Partnership Company is a
legal entity established with the participation of public and private
sector, for specific purposes and in accordance with the Law of
Georgia on “Entrepreneurs”.
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The Law of Georgia on “Public-Private Partnership” and the “Rules
for the Development and Implementation of Public-Private
Partnership Projects” is vague regarding the types and organizational-
legal forms of Public-Private Partnership Companies. Generally, the
law on Public-Private Partnerships being in force in many countries,
directly specifies the types of Institutional Public-Private Partnership
Companies and their organizational-legal forms. Such an approach
gives more legal clarity and transparency to a special law, which is
not the case in terms of Georgia.

Chapter II. Public-Private Partnership Models

2.1. Understanding and Characteristics of Non-concessional Public-

Private Partnership Models

In addition to Concession and Institutional Public-Private
Partnership, modern Public-Private Partnerships are realized through
various models and means, which are regulated by relevant
agreements.

Determination of the scope of the agreement of relevant models of
Public-Private Partnership depends on the relationship and elements,
provided by such model itself. Implementation of those models
within the Public-Private Partnership creates quite complex and
multi-pillar legal relations between the parties. The distinguishing
elements of those models are the right to own the property;
obligation to invest and make a capital contribution; allocation of
risks; as well as term of the agreement.

The following models and agreements are as follows: Build-Operate-
Transfer (BOT); Build-Own-Operate-Transfer (BOOT); Design-Build-
Finance-Operate (DBFO); Build-Own-Operate (BOO).
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Modern Public-Private Partnership is a complex and mutually
beneficial cooperation between the parties of such partnership. The
subject-matter of this relationship is objects and activities that cannot
be regulated only either by public or private legal mechanisms.
Therefore, notion of the aforementioned models is characterized by
both — public, as well as private law elements.

2.1. Elements of Mixed Contract in Public-Private Partnership

Public-Private Partnership agreements are quite complex agreements
due to the nature and characteristics of a relationship between the
public and private sector. These agreements are characterized by
multi-legal nature and contain elements of various contractual
relationships.

The aforementioned Public-Private Partnership models and
agreements are actively used in different countries for the
development of economic relations, provision of economic and
entrepreneurial opportunities for the private sector in market
economy, and use of private sector’s investment, financial and other
sources for economic recovery. In these cases, object of relationship
between public and private parties has a wide range of components.
Therefore, subject-matter of Public-Private Partnership agreements
are implementation of various infrastructure projects, arrangement
and rehabilitation of utilities, development of medical and
educational infrastructures, and other activities that do not fall
within the exclusive competence of the state.

As for the Law of Georgia on “Public-Private Partnership”, Non-
concessional Public-Private Partnership is a “Public-Private
Partnership in which the contractor receives remuneration from a
public partner in exchange for the provision of public services and/or
the provision of public infrastructure on the basis of Non-
concessional Public-Private Partnership; which, at the same time,
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doesn’t constitute a Concession in accordance with the Law of
Georgia on “Public-Private Partnership”. Non-concessional Public-
Private Partnership agreement is “Public-Private Partnership
Agreement by and between a public and private partner and
contractor on No-concessional Public-Private Partnership”, i.e.
“provision of public service” and “providing public infrastructure”
constitute main elements of subject-matter of the aforementioned
relationship. Therefore, in accordance with the Law of Georgia on
“Public-Private Partnership”, Non-Concessional Public-Private
Partnership differs from Concession, the legal notion of which is
determined as of public law, only by the condition of payment. In
case of Concession, Concessionaire is reimbursed by end user or, by
the public partner and end user. In the case of Non-concessional
Public-Private Partnerships, on the other hand, the contractor shall
be remunerated only by the public partner. The terms of
remuneration don’t fall within the legal categories, and thus cannot
determine the legal nature of an agreement, especially notion of legal
institutions. Firstly, definition and content of legal institution should
be determined, and then a relevant agreement must be concluded.

Chapter III. Organizational Aspects of Public-Private Partnership

3.1. Understanding the Institutionalism of Public-Private Partnership

and Importance of Legal Regulation

Institutional Public-Private Partnership has several important
characteristics that clarify its notion. First — it is an organizational
entity having the form of Public-Private Partnership Company,
which has its specific purpose and function. Second - it is a
participation, cooperation and interaction of two different sectors -
public and private - within and under an entire entity. Third - the
aforementioned organizational entity, by means of legal and other
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relevant mechanisms, including on the basis the agreement with the
state, implements various public projects and provides services.

With the framework of Institutional Public-Private Partnerships both
- public and private sector - are involved in decision-making process
and the management of Public-Private Partnership Company. Public
and private sectors are entities with different characteristics,
including in terms of their interests and goals. Consequently, those
differences lead to various difficulties in practical terms in Public-
Private Partnership Company. These difficulties imply not only
conflicts of interest in general, but also difficulties in decision-making
process.

Both horizontal and vertical relationships are taking place, by and
between public and private parties, within the framework of an
entire Public-Private Partnership. An effective legal regulation of
those relationship leads to proper Institutional Public-Private
Partnership that in turn serves as a condition for successful Public-
Private Partnership.

3.2. Entrepreneurial Law Means and Principles of Corporate

Governance of Implementation of Public-Private Partnership

Entrepreneurial law means and corporate governance standards and
principles play a significant role in realization of Institutional Public-
Private Partnership as one of the models of Public-Private
Partnership.

Supervisory Board plays an important role in Corporate Governance.
Supervisory Board has an important function in Institutional Public-
Private Partnership Company. Supervisory Board contributes to the
effectiveness of Institutional Public-Private Partnership Company as
a subject of public-private legal relationship. In the framework of
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Public-Private Partnership, the Supervisory Board, at the same time,
has a function of protecting and promoting the private entity as a
party to the Public-Private Partnership, its interest and goal. In such
case, an effectively functioning Supervisory Board is a private legal
mechanism which promotes successful implementation of Public-
Private Partnerships.

Accordingly, in case of Institutional Public-Private Partnership
Company, establishment of Supervisory Board should be based not on
the will of the parties, i.e. based on the “option”, but it should be
mandatory and provided by the Law of Georgia on “Entrepreneurs”
and the Law of Georgia on “Public-Private Partnership”. At the same
time, taking into account the aforementioned, Supervisory Board
should be composed on the principle of parity between the public
and private sectors.

In the context of corporate governance, another important issue
relates to the question of who might be the members of Supervisory
Board. One of the interesting issues in this regard is the case when
the director of the company simultaneously holds the position of a
member of the Supervisory Board. This, in turn, poses a risk that the
important function of Supervisory Board, which is to oversee the
activities of directors, will be undermined and become somewhat
ineffective.

In the company where Supervisory Board is functioning and
competencies, rights and responsibilities of Supervisory Board and
Directors are clearly separated, the possibility of institutional
misleading is minimal. However, whenever the director of a
company is also a member of the Supervisory Board, especially if such
director is a representative of the state, is exactly the case where
“State Power” may arise that in turn undermines interests of private
partners of the Company. In such cases, the rights of management
and supervision are misled, and a person to be supervised is granted a
role of supervisor.
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Chapter IV. Concession as the Means of Realization of Public-Private

Partnership

4.1. Role and Development of Concession as the Means of Realization

of Public-Private Partnership

Based on the Concession relationship by and between the state and
the private sector in the framework of Public-Private Partnership,
the private sector, private enterprise as a Concessionaire, is granted
by the state, under certain conditions, the right to construct,
rehabilitate, manage, operate and maintain relevant infrastructure
and public facilities, as well as a right, under the terms and conditions
of the Concession, to receive an income generated therefrom.

Concession has been well-established institution in Georgia.

When certain relations between the Public and Private sectors arise,
legal mechanisms and institutions regulating those relations become
the subject of research. Consequently, the issue of the legal nature of
the Concession, as a legal institution regulating Public-Private
Partnership, its development and the legal norms governing
Concession has its importance. The following theories have been
identified regarding the legal nature of Concession: (a) Concession as
an administrative act; (b) Concession as a joint act (includes
administrative act and agreement between the parties), and; (c)
Concession as a contract.

Under the Georgia’s current legal environment, the place of
Concession is within the framework of a Public-Private Partnership,
i.e. Concession, as a legal institution, exists only under the Public-
Private Partnership. This is a current legislative regulation of the
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Concession, which, in turn, affects the practical-legal aspects of the
Concession. Thus, from a legal perspective, Concession should be
regarded as a legal institution regulating a specific relation and one of
the means of realization of Public-Private Partnership
implementation of which requires both private and public law
mechanisms.

4.2. Scope and Legal Nature of Concession Contract

Concession Contract is a form of realization of Concession as a legal
institution. Concession Contract entails provision of significant
monetary or other expenditure, services, performance of works and
fulfillment of relevant obligations, by the private sector, in relation to
those facilities which already exist and is owned by the state.
Concession Contract also provides for the construction of new
facilities, rehabilitation of existed ones, performance of relevant
works and provision of services by Concessionaire; as well as
provision of services in relation with, management and maintenance
of, new facilities constructed by the Concessionaire wherein
Concessionaire is remunerated from the end user, or by the state and
end user.

There are various theories about the legal nature of Concession
Contract, namely: (a) the theory under which Concession Contract is
an Administrative Agreement; (b) theory under which Concession
Contract combines elements of private law and public law; thus, legal
nature of Concession Contract is heterogeneous and complex.
According to this theory, Concession Contract is unique, specific type
of agreement (sui generis), i.e. distinct, independent form of
agreement; (c) theory under Concession Contract is regarded as a
private-law contract.

If we look at the history of human development, it is noticeable that
Concession and Concession relationships were taking place when it
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was necessary to establish certain types of social, technological,
economic relations. For that purpose, the government was using
private entity, during which Concession relationship was formed
between them. Because of that Concession Contracts are often
referred to as “economic development agreements” by many scholars.
Concession and Concession Contract in their essence reflects a
convergence of public and private interest and, in certain cases,
intersection of those interests. Therefore, Concession and Concession
Contract entails public as well private-law elements; thus, the
immanence of Concession Contract is twofold, i.e. public and private.
That has been a “genesis” of Concession, which is still unchanged.
Concession Contract, by its legal nature and essence, is a
homogeneous, sui generis contract which belongs fully to neither an
administrative nor a civil-law agreement.

Distinction between the legal nature of Concession and Concession
Contract, in addition to theoretical aspects, has its practical
implications; because public and private legal mechanisms are
directed through different legislative paths and the rights and
obligations of the parties, legal guarantees, court’s jurisdiction and
possibility of dispute resolution in foreign country is regulated
differently. Thus, inclusion of Concession into the list of private-law
means of realization of Public-Private Partnership depends on
identification of its legal nature.

As for the Georgian legislation, Concession and Concession contract
is regarded as having a public-law nature, because according to the
Law of Georgia on “Public-Private Partnership”, Concession is
“Public-Private Partnership, wherein Concessionaire, based upon the
Concession contract, is remunerated for public services, directly or
indirectly by the end users, or by public partner and the end user;
and in which Concessionary undertakes significant operational risk,
including demand risk and/or supply risk”, i.e. “provision of public
services” is a main element of scope of the aforementioned relations.
That position is supported by the definition of Administrative
Contract set out in the “General Administrative Code of Georgia”; in
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particular, under Article 2, section I, part “g”, Administrative
Contract is “an agreement under public law concluded by an
administrative body with a natural or legal person, or with another
administrative body for exercising public authority”.

Which legal nature — public-law or private-law — of the Concession is
more effective for the expansion and development of a wide range of
Public-Private Partnership, it depends on practical activities and state
policy.

Chapter V. Investment, as the Legal Mechanism for Implementation of

Public-Private Partnership in Georgia

5.1. Role of Investment as the Means of Realization of Public-Private

Partnership

Long-term and substantial investment projects are being
implemented by the private sector, private investors within the
framework of Public-Private Partnership.

The Law of Georgia on “Public-Private Partnership” sets out criteria
for Public-Private Partnership, which entails the use of both financial
and non-financial sources of private sector, including private
investor, by the state, within the framework of Public-Private
Partnership. These criteria are substantial both from financial as well
as other, non-financial perspective and represent main conditions of
Public-Private Partnership which must be met by the private partner.

Proper fulfillment of those conditions during the whole period of
cooperation between the parties is quite difficult for all private
entities, private parties, private entrepreneurs, private businesses, and
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quite often even impossible. It is especially difficult for local private
businesses, entrepreneurs and entities in developing countries.

5.2. Importance of Legal Regulation of Investment in Public-Private

Partnership and Development of Investment Law Mechanisms

The formation and development of legal and legislative mechanisms
for investment and investor protection has its own history and is
accompanied by relevant factors. The development of these
mechanisms was accompanied, on the one hand, by the lack of
mechanisms for protection of investor’s investment and property; and
on the other hand, due to demand on development of such
mechanisms.

Legal regulation of investment activities is made by means of special
laws, as well as by the constitutions of countries, civil codes, laws on
entrepreneurship and other laws. The role of special laws should be
outlined herein. Generally, special law on investment includes
definition of investment; its classification; mechanisms for protection
of foreign investors; investor rights and guarantees; investment
regimes; protection mechanisms against expropriation; and other
issues.

5.3. Legal Mechanisms for Investment Protection and Promotion

The current investment-law mechanisms of Georgia do not meet the
requirements for the implementation of successful Public-Private
Partnership projects, especially for the protection and promotion of
the rights and interests of private investment and investors as the
subjects and parties of Public-Private Partnerships.
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At the same time, while discussing legal regulation of investment
relationship and the protection of foreign private investment, the
issue of legal definition of investment and investor should be
considered in order to identify the legal element pertaining to foreign
investor as the subject of the investment relationship.

Definition of investment is one of the key issues due to two
important circumstances. First, those property and activities are
considered to be investments that meet the components set out in the
definition of “investment”; and, the owner of the aforementioned
property and the person carrying out the relevant activities are
regarded as investors. Consequently, only the investor and the
investment made by such investors enjoy the legal guarantees of
protection and promotion guarantees provided by special legislative
mechanisms.

Second, in the event of a dispute between a foreign investor and a
host state, in order a dispute to be settled by investment arbitration,
the case itself should be qualified as the one pertaining to investment
activities and arisen from and within such activities.

Regarding the definition of investment, it should be noted that there
is no unified definition of investment, and its legal interpretation,
until now.

It is necessary to make relevant changes in the definition section of
the Law of Georgia on “the Investment Activity Promotion and
Guarantees”, to add new terms and make existed formulations more
precise. Also, in order to distinguish investment activity from non-
investment, and other economic activities, the Law should set out
relevant exceptions in relation with investment definition, i.e. define
those arrangements, transactions and other activities which are not
regarded as an investment. Therefore, the following definitions of
Investment, Investor, Domestic Investor and Foreign Investor should
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be proposed in the Law of Georgia on “the Investment Activity
Promotion and Guarantees”

“Definition of terms used in law

For the purposes of this Law, the terms used herein have the
following meanings:

(a) “Investment” means the direct contribution of foreign or domestic
capital to start or expand a business, which includes, but is not
limited, to convertible currencies, local currencies, tangible or
intangible property, immovable or movable property, national or
foreign securities, financial instruments, receivables, claims or any
activities specified by contract having financial value, license or lease
and commercial right or concession.

(b) “Investor” means a natural person or legal entity that makes an
investment.

(c) “Domestic Investor” means a natural person resident of Georgia or
a legal entity registered in Georgia, which invests in the territory of
Georgia.

(d) “Foreign Investor” means a non-resident natural person of Georgia
or a legal entity registered outside Georgia, which invests in the
territory of Georgia”.

The objective and interest of the investor is not only to receive a
profit and income, but also to maintain his property and assets, which
in turn is the source of generating the aforementioned profit and
income. Therefore, if, within the framework of Public-Private
Partnership, there is no effective legal mechanism for protection of
investment, property and asset of investor, as a private party of the
Public-Private Partnership, it becomes hard to implement a genuine
Public-Private Partnership.

Provisions of protection of investor against indirect expropriation
must be provided, correctly and comprehensively, by the Law of
Georgia on “the Investment Activity Promotion and Guarantees”. It is
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also necessary that the national law defines the following conditions
of a lawful expropriation: under a public purpose; in accordance with
due process of law; under a court decision or urgent necessity in
accordance with the organic law; and, accompanied by full and fair
compensation to be paid in advance of such expropriation. Thus, the
following legal provisions should be proposed by the Law of Georgia
on “the Investment Activity Promotion and Guarantees” in order to
clarify the aforementioned issue:

“Protection mechanisms against expropriation without compensation

1. Georgia shall not expropriate or nationalize the investment of a
foreign investor, directly or indirectly, or take measures having
equivalent effect (hereinafter referred to as “expropriation”), except
for a:

(a) public purpose;

(b) on a non-discriminatory basis;

(c) in accordance with a due process of law; and

(d) in the event that it is accompanied by a monetary compensation
in accordance with paragraphs 2 and 3 below, or the transfer of other
property, with equivalent market value in case of non-monetary
compensation, in accordance with the laws of Georgia.

2. Monetary compensation should be:

(a) fair and paid in full and in advance in accordance with the laws of
Georgian law;

(b) equivalent to the fair market value, prior to expropriation, of the
investment to be expropriated. Fair market value should not reflect
any change in value because expropriation became known to the
public earlier;

(c) paid and freely transferred to the country determined by the
respective plaintiff, in the currency of the country of which the
plaintiff is a citizen, or in any freely convertible currency agreed
between the plaintiffs and the Government of Georgia.
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3. The due process under the law includes the right of a foreign
investor to request a timely review of its case, including evaluation of
investment and compensation (in the case of expropriation by the
Government of Georgia) in accordance with the provisions of this
Article, by a court or Government’s other competent and
independent body”.

Conclusion and Recommendations

Public-Private Partnership is characterized by the multiplicity,
complexity and diversity of legal relations.

The genesis of Public-Private Partnership is related to the realization
and implementation of objectives and interests of the parties to this
relationship. Realizing a successful Public-Private Partnership
requires both public and private-law mechanisms.

The issue of the definition of this relationship has an important role
in legal and legislative regulation of Public-Private Partnership.

The legal science and legislation have not yet developed a single and
unified definition of Public-Private Partnership that creates the
problem of attaching different legal relationships to it. As a result of
the research, the constituent elements of Public-Private Partnership
were identified, by means of which the aforementioned definition
was developed. In particular - Public-Private Partnership is a
relationship between the public and private sectors, wherein both
public-law and private-law rights and obligations arise between
public and private entities to achieve certain goals. At the same time,
the purpose of such public-private relationship and cooperation is
heterogeneous and multilateral. The purpose of the cooperation is to
achieve both public interest (infrastructure projects, public services)
and private interest (income generation, profit making). Such
cooperation, in turn, is characterized by its long duration and
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increased risks wherein the risks are allocated between the parties
thereto. Initiation of cooperation, especially from a private entity, is
based on voluntariness.

The paper has studied characteristics of legal and legislative
regulation of Public-Private Partnership in various countries, aspects
of institutional regulation thereof and other issues. Comparative
analysis of Georgia and foreign countries in relation to those issues
has contributed to present the origin, development, legal and
legislative regulation, tendencies and characteristics of institutional
regulation, including shortcomings of Public-Private Partnership; as
well as its practice and state policy.

One of the most important issues in the Law of Georgia on “Public-
Private Partnership”, both theoretical, as well as practical perspective,
is the issue of specific terms and their definition. The study identified
a number of shortcomings in relation with the definition of “Public-
Private Partnership”, “Concession”.

The shortcoming of definition of the Concession and concession
agreement lies in the fact that the definition does not reflect the legal
nature and immanence of Concession as an independent legal
institution having its long history. The existing definition actually
refers to the contractual terms of the concession relationship, such as
the subject matter of the contract (public objectives), the terms of the
payment (reimbursement mechanism), and certain obligations of one
of the parties (operating and other risks), while the definition should
entail a specific subject of legal relationship, such as the description
and characterization of a property, right or action. Thus, it should
consist of legal categories and not the means of their realization.

The study has paper examined various models and mechanisms of
Public-Private Partnerships. Their legal theoretical practical
perspectives are presented. Their legal nature is revealed. Fixing legal
nature thereof, in turn, contributes to their legal regulation, which
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itself serves as condition for the proper use of legal mechanisms of
Public-Private Partnership.

Contemporary Public-Private Partnership is a complex and mutually
beneficial cooperation between the public and private sector, the
subject of which is objects and activities that cannot be regulated
only by public or private legal mechanisms. Therefore, the
immanence of the above models, as mechanisms of realization of
Public-Private Partnership is characterized by both public and
private-law elements.

It has been determined, in relation with Public-Private Partnership
agreements and their legal nature in general, that they constitute
Mixed Contracts. The aforementioned Public-Private Partnership
models and agreements are actively used in different countries for the
development of economic relations, provision of economic and
entrepreneurial opportunities for the private sector in market
economy, and use of private sector’s investment, financial and other
sources for economic recovery. In these cases, object of relationship
between public and private parties has a wide range of components.
Therefore, subject-matter of Public-Private Partnership agreements
are implementation of various infrastructure projects, arrangement
and rehabilitation of utilities, development of medical and
educational infrastructures, and other activities that do not fall
within the exclusive competence of the state.

As for the Law of Georgia on “Public-Private Partnership”, in
accordance with the aforementioned law, Non-concessional Public-
Private Partnership differs from Concession, the legal notion of
which is determined as of public law, only by the condition of
payment. In case of Concession, Concessionaire is reimbursed by end
user or, by the public partner and end user. In the case of Non-
concessional Public-Private Partnerships, on the other hand, the
contractor shall be remunerated only by the public partner. The
terms of remuneration don’t fall within the legal categories, and thus
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cannot determine the legal nature of an agreement, especially notion
of legal institutions. Firstly, definition and content of legal institution
should be determined, and then a relevant agreement must be
concluded. Thus, as it has been achieved under this study, it is
important to identify a precise component of legal nature of a legal
institute.

The paper has examined the notion of Institutional Public-Private
Partnership, as one of the mechanisms of implementation thereof, its
immanence and characteristics of its regulation. Based on the
comparative research, the issue of organizational-legal form of
Institutional Public-Private Partnership in Georgia is discussed; its
practical and functional issues are presented. Shortcomings of legal
and legislative regulation of Institutional Public-Private Partnership
have been identified, and the ways to address those shortcomings
have been proposed — that is the implementation of corporate
governance standards and principles in Institutional Public-Private
Partnership Company.

The study has examined Concession, as one of the mechanisms
implementation of Public-Private Partnership, and Concession
Contract, which is a form of realization of Concession as a legal
institution. The history of development of Concession and its
legislative regulation in Georgia is discussed. Their immanence; legal
nature; constituent legal elements; their function within the Public-
Private Partnership; and, characteristics of legal and legislative
regulation are presented.

Concession and Concession Contracts, in their essence, reveal a
correlation between public and private interests and in certain cases
intersection of those interests. Therefore, Concession and Concession
Contracts entail both, public and private-law elements. That is, the
immanence of the Concession Contract is both public and private-
legal. That has been a “genesis” of Concession, which is still
unchanged. Concession Contract, by its legal nature and essence, is a
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homogeneous, sui generis contract which belongs fully to neither an
administrative nor a civil-law agreement.

Distinction between the legal nature of Concession and Concession
Contract, in addition to theoretical aspects, has its practical
implications; because public and private legal mechanisms are
directed through different legislative paths and the rights and
obligations of the parties, legal guarantees, court’s jurisdiction and
possibility of dispute resolution in foreign country is regulated
differently. Thus, inclusion of Concession into the list of private-law
means of realization of Public-Private Partnership depends on
identification of its legal nature.

As for the Georgian legislation, Concession and Concession Contract
is regarded as having a public-law nature.

Which legal nature — public-law or private-law — of the Concession is
more effective for the expansion and development of a wide range of
Public-Private Partnership, it depends on practical activities and state
policy.

While the issue relates to legal regulation of investment relations
within the framework of Public-Private Partnership and the
protection of private foreign investment, emphasis must be given on a
legal definition of investor and investment in order to identify the
legal elements pertaining to foreign investor as the subject of the
investment relationship. As those definitions have certain
shortcomings, the study has developed and presented definitions of
“Investment”, “Investor”, “Domestic Investor” and “Foreign Investor”,
as well as proposed relevant wording thereof. Thus, it is suggested to
eliminate those shortcomings by means of amending the Law of
Georgia on “the Investment Activity Promotion and Guarantees” and
enacting the aforementioned formulations of definitions.
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Investor, as a private entity, who has completed a certain
infrastructure project within the framework of Public-Private
Partnership, has carried out a capital investment, received the right
to manage and operate the relevant facility, must have a firm
guarantee of the inviolability of its investment. Wherein property
deprivation is unavoidable, there must be a legal basis for the
expropriation of the investor's property and assets, and the investor
must be compensated in return for the expropriated investment and
property. That is why the legislative and legal mechanisms for the
protection of the investor from expropriation and the regulation of
expropriation procedures have a special importance in Public-Private
Partnership.

The issue of deprivation of investment and payment of relevant
compensation are set out in the Law of Georgia on “the Investment
Activity Promotion and Guarantees”. However, it is not properly
structured and, what is the most important does not provide for
“indirect expropriation”.

As the aforementioned issues are not fully formulated by the current
legislation and there is a shortcoming in that regard, their relevant
formulations have been developed in the study. Therefore, it is
recommended to eliminate those shortcomings by making legislative
amendments to the Law of Georgia on “the Investment Activity
Promotion and Guarantees” by means of enacting the aforementioned
formulations.
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