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Introduction

Research problems and urgency

The adversarial and equality principles is of great significance to ensure
a high standard of Justice. It is difficult to ensure these principles in the
condition when all elements of ensuring these principles are not
regulated at the legislative level. The claim and the objection are the
institutes the very procedural realization thereof is based on these
principles. Civil Procedure Code of Georgia provides such institutions,
as the filing a claim, its content, bill of peace, etc. (The Civil Procedure
Code of Georgia provides such institutions as the filing of a claim, its
content, the confessional claim, future implementation of the claim
liabilities, unification and separation of several claims, registration of
the claim (application), passing the claim (application) and copies of
other attached documentation to the defendant, refusing to take a claim
etc.) In such condition, it is important to have the standards of
procedural means of protection against a claim which ensure the
adversarial and equality principles. For example, what should an action
for acknowledgement, an action for vindication and an action for
transformation satisfy? How many types of claims do the means of the
procedural protection exist against and which features do they have?
What contextual criterions do the means of the procedural protection
have and what conditions the formation of such criterions? What
meaning does the study of the material-legal and procedural-legal
aspects of the means of the procedural protection have, etc. For
example, when the plaintiff requires to recapture a movable property
from the defendant’s illegal procession (vindication). What shell the
context of a defendant’s counter-claim be, taking into consideration the
context of the Article 158 of the Civil Code of Georgia. The case cited as
an example concerns the material aspect of the objection that
consequently influences on the procedural side (which facts and
evidences shall be indicated, etc.). Also, the cases of a counter-claim,
stipulated in the second part of the Article 189, concern the material
aspect of the counter-claim and, consequently, its differentiation
accordingly to the institutes of the material law.

Thus much, the plaintiff's rights are opposed by the defendant's right to
defend his position and to rebut the facts and the evidence introduced
by the claimant. We consider, that the profound scientific study of this
institute and as a result the improvement the legal positive stipulations
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will in maximum ensure the adversarial and equality principles,
without which the Civil Procedure does not exist.

The above-mentioned item is not fully studied in the juridical science,
moreover, in Georgia, there is not any monographic work having
researched the cited problem. Consequently, the problem arisen in the
study is what criterions have the procedural means of the protection of
the defendant against a claim and what regulative mechanism they
should have. Solution of the problem posed in the research is possible
by dealing with the following, in particular, historical overview of
procedural means of protecting rights; protection of the rights to due
process; the meaning of claim and a counter-claim; studying-
researching defendant's criterion for defense.

The purpose of the study is the highlighting the role of the defendant,
without considering the rights thereof, the realization of the adversarial
and equality principles is not possible.

The exposure of the factors which impedes the implementation of the
defendant’s self-defense means and the definition of the ways
overcoming them and the improvement of the legal institutions of the
self-defense against the claim;

The recommendations scientifically justified which will help to improve
the legislative basis and its harmonization up to the international norms.

The research objectives are:

the following issues shall be studied and analyzed: the right to
procedural protection products; Rights to dispose of the claim; Right
and demand; The adversarial principle and equality during a lawsuit.
Some of the features of an adversarial relationship between the civil
procedure; Problematic practical issues relating to the defendant's
claim is the procedural means of defense; The claim and counter-claim,
as the subject of the formation of the important elements of proof;
Action for defense of the procedural and substantive Review: the
defendant's counter-claim and a concept; Rejecting the claim and
counter-claim, common and distinctive signs; processional appeal and
its value; Material appeal and its value; Submission of appeal, as a
defendant and his obligations in case of not submitting; Counter-claim,
as the defendant's procedural means of defense.
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The hypothesis of the work

The civil procedural legislation pays more attention to the procedural-
legal mechanism of the protection of rights by a claim, than the
procedural regulation of the protection of a defendant against a plaintiff.
All of this influence negatively on the defendant’s legal interests and the
possibility of the procedural realization of rights, but on the maintenance
of adversarial and equality principles.

The legal condition of the defendant is more restricted in comparison
with the plaintiff, that is become evident at the stage of the filing of a
claim, so called “enveloping” and also in the “public notification” placed
on the desk in the court building; In the case of filing a counterclaim
behind time with respectful reason, the law imposes on the defendant
the payment of the expenditure involved by the delay of the trial; the
institute of a default decision because of the non-filing an objection
influences negatively not only on the defendant’s rights, but hinders
from the speedy justice.

The determination of the procedural defense means against the claim
as the result of the scientific research provides first of all the defense of
the principle of equality and of adversariality, which are reached to by
the specification of the following institutions in the procedural law:

The rejection of the claim and the objection, as the regulation of the
self-defense against the claim regulated by the different type.

The institution of the procedural objection, as the procedural
specification of the independent institution of the self-defense, the aim
thereof is the expel/denial of the procedural background for the claim
filing and its consideration.

The Institution of the material objection, as the procedural specification
of the independent institution of the self-defense, the aim thereof is
fending/denial of the material facts indicated in the claim. It is
necessary for this that, in the procedural law, there shall be stipulated
the definition of a common objection and a concrete one, a qualified
objection and an objection by conduct.
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It is necessary to specify the outcomes of the failure to submit the
objection, which shall be connected to the justification of the claim and
not to the adoption of default judgments.

In case of the filing of a counterclaim, the “penalization” of the
defendant is eliminated by the imperative demand of the delay of the
trial. The ambiguity will be avoided through the specification of the
counterclaim’s types; that is reflected in the definition of the notion of a
counterclaim.

In order to defand the defendant’s rights from an evidently unfounded
claim, the amendments to the Procedural Code exclude the result of the
illegal acting of the claimant towards the defendant.

The Procedural Code of Georgia is built accordingly to the adversarial
and equality principle, but the whole range of the articles (103 m., 203
m., 104 m., 120 m., 162 m., 354) gives to a judge to take the initiative in
the evidentiary process. As the court practice showed this initiative is
more expressed towards the claim. Any initiative on the part of the court
impugns the right of the fair trial.

Scientific novelties of the work

For the first time, the procedural means of the self-defense against the
claim is elaborated at the monographic level in the procedural law of
Georgia. Both the procedural and material institutions of the
defendant’s self-defense are researched and the project of the
amendments to the legislation is elaborated.

Several concrete proposals were submitted to the members of the
Georgian parliament.

Literature Review and practical context

In the research are being used Georgian and foreign literature. An
important part of the research is a large volume of case law.

Main sources: Boeling H., Chanturia 1. The court decision-making
methods to improve observance of civil cases; Gagua I. The distribution
of the burden of proof in the English Civil Procedure Law, Zurab
Akhvlediani, 80-anniversary edition; Todria h. The actual
circumstances of a Court of Cassation; Mzia Todua, Huub Willemse Law
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of Obligations; Keys P. Civil decision to establish the structure and
rationale; Liluashvili h. Civil procedural law; Liluashvili h., Liluashvili c.,
Khrustali f, Zurab Dzlierishvili g, Civil Procedure Law Part I;
LiluashviliT, Khrustali f. The Civil Procedure Code comments;
Nachkepia A, Civil legislation of the Supreme Court in practice 2000-
2013; Kurdadze y. Khunashvili N. Civil Procedure Law; SchmGitt y.
Rihteri Hz. The judge's decision-making process of the civil law in
relation to the manner of a brief introduction; Chanturia 1. Civil Code
comments. The third book. General Law of Obligations.

Methodology and Research Description

While doing a scientific research, we applied the techniques that are
used, both based on empirical and theoretical level, in particular,
abstraction, analysis, synthesis, induction and deduction. Research
methods have been used as the basis of historical, logical, comparative-
legal, qualitative research, and other methods. An empirical study used
a comparison method, which primarily reflected the practical examples
of court cases. The paper is mainly used for logical analysis.

The theoretical value of the work The theoretical research of the
procedural means of the defence against the claim has not been paid
attention to up to the present. Our work is an attempt to fill the vacuum
and to give to the mentioned problem a theoretical lucidity. The
strandards of the procedural means of the defence against the claim,
which ensure the principles of adversiality and equtity, are of great
significance. The research of the problem solution on the theoretical
level is the best mean of the realization in the practice, that assists to
achieve the main target of our work.

The practical meaning of the work

The results of the study are focused, on the protection of the Parties'
rights and legal interests and excercising the fair, effective and speedy
justice. The model of the procedural norms of the self-defense against
the claim is determined, which finally ensures the adversarial and
equality principles in the civil process.
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Structure and general content

The work is set out to study and research the urgency of the problems;
reason of research; research tasks; the hypothesis of the work; The
work consists of four chapters:

Chapter 1 review of the scientific literature and the theoretical context
of the research; historical review of the procedural-legal means for
defense against a claim; theoretical and practical aspects of the
procedural means of the defense of rights; procedural and material-
legal issues of defense against a claim; methodology, research
description and results.

Chapter 2 historical review of procedural-legal means for defense
from the claim; procedural-legal means for defense based on Roman
law; procedural-legal remedies of defense from the claim based on
Georgian historical sources.

According to historical sources, procedural-legal means of legal defense
from the claim is overviewed, based on Roman law and the Georgian
historical sources. The article deals with the Roman Law Sources: 1.
customs and customary Law; 2. Laws 3. magistrate (praetors, censor,
consul, cvestors, Edil) Addicts; 4. The work of lawyers. Legislative,
formulated and extraordinary forms of The Old Roman law are meant.

George V's law book, Beka-aghbugha’s laws and Vakhtang's Book of
Laws highly used customary law. Sometimes laws turn into court
practice. Vakhtang VI in his Book of Law gives the judge very broad
opportunities in the field of law. A source of law is also agreement.
There are many different types of Georgian law history sources: Among
the sources of the law the following legal documents are important:
George V's Law Code, Beka-agbughas Book of Law, Catholicoses’s
justice, Vakhtang VI's Law Book, Erekle II's, Catholicos Anthony’s Law
and Vakhtang batonishvili's laws. Bagrat [V’s deed issued for
Michnoradze and Opiza monasteries is a crucial document for the
Georgian law.

The third chapter deals with the right to the protection of the
procedural means Managing means of Rights protection If a person
is able to dispose of their legal rights to the material as he considers it
appropriate, then he is able to tolerate or not tolerate the violation of
this right by the other person. The subjects of the violated rights
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themselves, "shape application, or the contents of the notice 3. The
contents of the will of autonomy (freedom of contract) material law,
including the possibility of entering into any transaction in full; 4. It
follows from the autonomous will of the parties to give up its claim to
absolute freedom of the plaintiff and the defendant to recognize the
claim; 5. Based on the dispositional principle, derives also the rights of
the parties to appeal the ruling, or be reconciled with this decision, etc.;

Right and demand Members of society, besides those rights granted
by law, also have basic rights. The government has as many rights as
given by the law, but humans have all those rights that the laws do not
prohibit. Human rights groups have identified two: substantive and
procedural rights.

The importance of competition and equality principles during a
lawsuit Some of the features of an adversarial relationship between the
civil procedure; Equality is a fundamental principle of law. The
proceedings are competition-based. 4, paragraph 2 refers to the
proposal of the court in the process of proof, but the court can take the
initiative in the framework of the Code of Civil Procedure only. Our
position is expressed in the first part of Article 102 that "each party
must prove the circumstances that support its claims and arguments."
Also, in the first and second parts of Article 103 "the parties present
evidence to the court”, These provisions exclude the right in its sole
discretion to the court to obtain evidence. Inquisitorial principle in
Continental Europe and precedential law countries is reflected in the
fact that the expert is appointed by the court, if the witness is invited by
one of the parties or with own initiative. In the US the only thing which
limits the court is witnesses’ privileges. Common Law will views a trial,
as a kind of tournament where the judge takes the role of an umpire.

Problematic practical issues relating to the action for the
defendant's procedural remedy The defendant's action for the
defense of the procedural means has not been studied thoroughly. The
issue of defendant’s right to file a counter claim is still undergoing a
stage of judgment. The law determines not only the defendant's rights,
but also responsibilities. In case of failure to submit the appeal,
according to Civil Procedure Code’s 201 article’s part 7, the court is
obliged to issue a default judgment, because of the failure of
submission. Court practice has shown that usage of this article is not
uncommon. From 2013 to 11 July 2014, Thilisi City Court adopted 6747
default judgments. According to Article 236, the defendant may lodge a
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complaint with the same court, with the request to cancel a default
judgment. In most cases, the trial court does not abrogate its own
decision because of the overcrowding, the cases are long, which
prevents the rapid administration of justice. In order to avoid the
above-mentioned problem, we believe that Article 232(1) (default
judgment due to a failure to appeal) should be abolished. The so-called
"Unruly defendant” can already be punished. If the defendant, Without
good reason, does not submit a statement of defense, the defendant will
not have the right to file an appeal and defend himself. In this case, a
meeting should be appointed, where the defendant will not provide
evidence, but the court will hear the defendant's legal opinions. In this
case, there will be an ordinary decision, which will be appealed based
on the general rule. If respondents fail to file an answer (defense), then
they should be granted time to submit an appeal. We believe that if the
defendant fails to present an answer (defense), there should be
appointed a preparatory session in which the reason for this failure to
submit an appeal will be found.

It is very important to pay attention to such matters as public posts.

The court decision is publicly spread in a prominent place in the court
building. The court notice is considered to be delivered on the 7t day
from publication. We think that the public notification shall not be
placed in the court building as such a notification will not bring any
result. Due to the failure to submit the appeal, there are cases when the
court of first instance takes a default decision. This creates unequal
conditions for the parties. In practice, there are cases that the court,
which is obliged to explain to the defendant to submit the results of the
appeal, does not do so and brings a default judgment because of not
presenting the appeal. This becomes the basis for annulment of the
decision.

The claim and counterclaim, as the object of the statement of
formation of the important elements The notion of a claim is not
defined by law. We can say that it is every person's right to be
protected by procedural means by which it is given an opportunity to
address the court's request. The plaintiff law imposes certain
requirements. What questions should a claim meet is set forth in Article
178 of the Civil Procedure Code. The judge is obliged to determine the
validity of a claim of the plaintiff. Whether plaintiff's explanations are
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configured (justified). The confirmation which is carried out to prove-
affirm actions, is the subject of proof. Civil process should be set based
on three different natures, contents and results of the facts, such as: 1.
The facts, which are associated with only procedural legal
consequences (the court accepts the production of, or the refusal to
accept); 2. The facts, which are related to material legal consequences,
the main scan Facts (claim, or denying); 3. Evidentiary facts, based on
which approval and confirmation of the facts take place. Evidence and
its reliability should be distinguished. If proof of the subjects is included
in the first instance only by the parties to the substantive facts,
appellate and cassation court is gradually increasing, and proof of the
subjects, as well, can be included in the procedural-legal facts.

The fourth chapter - action for procedural and substantive defense
Review

The notion of a counter-claim and the defendant Court practice has
shown the importance of a defendant's action for the defense of the
procedural means. Processed, as well as substantive criterions cause
interest. Based on Georgian Civil Procedure Code Article 201 of the
norm, we can conclude that it is a counter claim to the factual
circumstances and the legal basis of the claim of the defendant's
concerns. After the complainant's stage is determined, that his
explanations are complete and correct, the defendant's proper
response without, claim subject satisfaction, has been the defendant at
the stage of being checked the other side, the defendant's appeal,
whether nullify or undermine it (the complainant's explanation of
Established) the establishing of demand assumption. Check the
defendant at the stage did not include a counter-claim (in itself, an
abstract form) and hold the evidence (like the plaintiff's stage), but also
aimed to examine the appeal of materiality (the defendant's
instructions and definitions of materiality implies a claim on the set of
circumstances). "Materiality” of the defendant's counterclaim
(response) can be in the form of two essential: one - in terms of the
opposition (i.e, when the appeal is made in the circumstances
surrounding the notification of the claim, the simple notification), and
the second - against the plaintiff's claim arises impeding circumstances
and legal norms in terms of reference (The so-called qualified
objection). There shall be no objection when it is abstract or general
(unspecified), that is, when he says nothing about certain facts and
events. We can distinguish the defendant's counter-claim’s (Self-
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defense) four faces: 1. General objection, which is not allowed. 2. The
specific kind of objection, which is directed by the particular
circumstances of the claimant and any additional instructions or
expand outreach without denying them. 3. Qualified objection: The
complainant's report instead of the events of his, a different version,
that some of the challenge the plaintiff's report. (4) concluding
objection: The differently to reflect developments, rather than the
claimant and his narration of the different, it follows that it charges the
plaintiff explanations. Having terminated its request or a hindrance to
the implementation of the counter-claim (excluding provisions) to
check progress in the following stages: 1) the defendant's appeal in the
case of the first to find the essential material-legal norm, which may
oppose plaintiff’s (legal) right to claim; The legal norm, as well as the
plaintiff's request for fact-finding stage of the foundation, to be derived
from the law. 2) the defendant's explanations are being checked in the
same way as the applicant's explanation, check the applicant's stage. 3)
The third step is to check the applicant's response.

Rejecting the claim and counterclaim, common and distinctive
signs Counter-claim on the basis of the facts can only be fulfilled by a
simple negative. Such arguments do not have any probative force.
General affirmation or denial of a general nature shall be permitted
only in extreme cases. Of particular interest is the practice of the
payment order.

Rejection of the claim independently itself, does not prove anything, but
it has a certain rejection of a plea. Such denial of the facts underlying
the complaint, the disputed facts of acquiring properties which are not
recognized by the Government and that is why they are included in the
subject matter and the plaintiff's claim is responsible to prove their
existence, or lack of. Distinguish between procedural and material-legal
means.

Procedural appeal and its value The remedy is always directed
against the procedural process and is always based on the civil
procedure law. Article 186 of the Civil Procedure Code specifies all
procedural grounds, which could indicate the defendant in his appeal.

The German Code of Civil Procedure provides for the protection of the
defendant's legal remedies, which are presented in a lawsuit against
such a written explanation of the appeal (counter-appeal) and counter-
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claim. The court should definitely consider the appeal presented on
time, while delayed appeal can be taken into account while taking a
decision.

French Procedure Law provides for legal protection of the defendant, as
a counter-claim and counter-claim form. The defendant appeal may be
submitted at any stage of the process. Counter-claims are divided into
substantive in nature, which is the essence of the appeal and the
processed-legally. The remedy for a formal review of the case on the
basis of inadmissibility of the Court, the French Code of Civil Procedure
in accordance with the second paragraph of Article 125, may move on
its own initiative.

English law in an interesting position with a default decision. It is
issued, when the defendant fails to assert any counter-claims, nor
counter suit. In this case, the plaintiff has the right to apply for a default
judgment in a petition to the judge. The same right to a defendant when
the plaintiff ignores his defense, or counter-claim.

For American law objection in the point of law is a characteristic.
American Civil Procedural Law envisages another mechanism for the
protection of the defendant, the so-called cross-claim.

Material appeal and its value The counter claim is against the
justification of the claim and is based on the norms of the civil law. The
counter claim denies as material facts, as well as legal justification. If
the procedure is followed by a statement of defense procedural result,
in particular, to leave the claim without consideration or termination of
the case, the material will appeal to substantiate the claim denial.

The institution of the material appeal is one type of the self-defense
against the claim in the process with the aim to fend/to deny the
material legal facts indicated in the claim. For this purpose it became
necessary to research such an institution as a common objection and a
concrete one, a qualified objection and an objection by conduct, and, as a
result, the elaboration of the legislative recommendations.

Submission of appeal, as a defendant’s obligation and results of
not submitting Duties, which are not being enforced, i.e. are not
mandatory, but neglecting of them often puts the subject in some
unprofitable condition. This concept can be found in both procedural
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and substantive law. According to Article 2321 of the Code of Civil
Procedure, if the defendant based on Article 201 does not submit an
appeal without some good reason, the judge takes a default judgment
without hearing.

We believe that urgent measures should be taken to rescind the
institution of the claim “enveloped” by a chancellery worker. Suit and
materials need to be delivered to the defendant, according to the law, to
be determined by the trial judge's decision to draw up the appeal
period.

Does the first instance counter claim differ from the appeal and in case
of not submitting an appeal, is it possible to make a default judgment?
According to Temur Todria’s opinion, the appellate appeal to submit
the preparatory stage, it can not lead to the same results, because the
appeal stage is not determined by the subject of proof, it has been
determined in the first instance, and the topic of discussion in the
disputed material facts and legal evidence. We can not identify appeal
as initiated procedural mean for affirmative action with an appeal
against action. We fully share this opinion and, moreover, do not
consider it right to submit the appeal, a default decision. We think that
this article should be deleted (this matter we have discussed above).
There are cases that the trial court did not issue a default judgment in
this respect, is the case, the plaintiff declarelobby to render a default
judgment. This creates unequal conditions for the parties.

It should be considered whether or not to submit the appeal to the
Optional obligation rarely, if his failure to pay the defendant heavy
effective? Is it a very imperative demand?

Counter-claim, as the defendant's procedural means of defense
The defendant is able to defend himself using a claim, as well as the
counter-claim. Counter-claim is an ordinary one. It is called a counter-
claim because it is submitted due to the original suit. Counter-claim is
limited in time, as well as the appeal submission. The defendant can be
brought only after the counter-claim, the claim will be included in the
Court of First Instance. The defendant may file a counter-claim, an oral
examination on the preparation stage. In case of a valid reason, the
court, before the end of the debates. If the case, that the defendant
could not prove counter-claim of failure to submit a valid reason, we
believe that in the case of a counter-claim against the plan on the
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grounds that the counter claim and the initial appeal of the relationship
and their consideration as a result of negligence disputes more quickly
and properly resolved, In such a case, the defendant can file a claim and
then, according to the law, the reimbursement of his complaint merged
lawsuit filed against her, which will perform the same function, which is
to fulfill the claim and counter-claim has been filed by the defendant at
the time with talk.

We believe that Article 189 "C" should be removed, because it can not
be viewed as a counter-claim and practice can not perform the function
for which it was provided. According to the article 190 of the Civil
Procedure Code, the first part of the counter-claim is accepted after the
pre-trial preparation, at the request of the plaintiff, or may be initiated
by the court to postpone the hearing to another time. The law is an
imperative need to define procrastination and should not be considered
necessary. At the second part of the defendant, who later filed a
counter-claim, impose the costs of the adjournment of the case, which
we believe is wrong, because the defendant, the court or file a counter-
claim to a lawsuit, then you do not need to "punish" it.

The court discussed the initial and counter-claim, which resulted in the
decision to adopt a mutual decision, in addition to the Civil Procedure
Code Article 245 Paragraph 2 of the Law. This article provides for the
possibility of a partial decision.

Appeals and the Court of Cassation is not allowed to initiate a counter-
claim. Appellation court may file a counter-appeal. Georgia's Civil Code
in accordance with Article 379, the counter side can appeal within 10
days to file a counter-appeal, despite the fact, has declared a denial of
the appeal. Appeal the refusal, in his dismissal of the case, the counter-
appeal shall not be considered. Counter appeal divided into two types:
independent counter-appeal and the cross appeal.

Conclusions and Recommendations

The procedural means of the defence against a claim demand a deep
scientific study, without which no one can imagine the effective
administration of justice. The court should response to the standards
typical for the modern democratic state, one of the most important
requirement thereof is to in maximum provide the defense of the own
rights in the court. In this case, the procedural aspect of the realization

47



of these rights is important enough. The vary use of the procedural
mechanism gives to citizens and other persons the possibility to
express their opinion or position.

Having studied the practice of the court, it has become clear that the
contextual side of the types of the procedural means of the defense
against a claim is not paid attention to.

We accentuated the mistakes made in the decisions being connected
with our topic. A standard high enough of an autonomy of will acts
towards a claim as a procedural mean of the disposal of a material-legal
right. The mentioned indicates the lawsuit proceeding mean of the
protection of a right represents the unity of the legal criterions based
on the principle of an autonomy of will, has the procedural frontiers,
the procedural forms of the right disposal and aims the satisfaction of
legal interests using the legal enforcement mechanism.

It is impossible to imagine a right without the institute of a demand.
The objective right stipulated in a legal norm indicates on the
subjective right that embraces a demand. This last is a mean realizing a
right. In this case, the differentiation of demands is important, this is
reflected in the satisfaction of this right (the principle of the fulfillment
of an obligation) or/and in the protection of this right using the
enforcement mechanism. Just in this case the procedural-legal
criterions of the protection of rights and, consequently, the standard of
the protection of a defendant’s right which requires to be in conformity
with the adversarial and equality principles.

Accordingly to Articles 103 m., 203 m., 104 m., 120 m., 162 m., 354 of
the Civil Procedural Code of Georgia, the court has the right to make
initiative in the evidentiary process. Our position is that the court should
not take an active part in finding evidences, it shall help the Parties only
when under some conditions they cannot collect evidences themselves,
we reckon the court should have the right to only check authenticity of
the documents in its own initiative accordingly to Article 137of the CPC,
also it should take an active part proceeding from a child’s interests.
The court can take initiative in the evidentiary process.

We consider that Article 2321 (a default decision because of the non-
filing of an objection) should be withdrawn form the Procedural Code
of Georgia as it does not ensure the realization of the target probably
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aimed by adding this article, v.v. the existing of the separate appeal
institute makes the court waste time (s. Appendix 1).

We consider the disposition of Article 78 of the Procedural Code of
Georgia: the public dissemination of the judicial notification in the
prominent place in the court building, - is not pertinent, as the rights of
a Party, mostly the defendant’s ones, are being infringed thereby (s.
Appendix 2).

In a practice, there are cases when a claim is not grounded. A
defendant, who infringed no right of a plaintiff, become a victim of an
illegal action of the plaintiff. We think, a new paragraph should be
added: “the claim is evidently unfounded” to the first part of Article 186
of the Procedural Code of Georgia, the grounds of the claim rejection (s.
Appendix 6).

A claim and an objection represent a main element of the evidence
formation by means thereof the evidentiary process. The conduction of
this process by the dispositional and adversarial principles means first
of all that the definition of the context and the types of the procedural
means of the protection against a claim is conditioned by the claim
institute and there is a logical and systematical connection between
them.

The defendant’s objection shall be as concrete as the plaintiff's speech.
That means that the defendant shall bring his objection into conformity
to the quality and level of abstraction of the plaintiff’s speech.

Because of the claim denial, the facts grounding the claim, acquire the
quality of doubtful facts denied by the defendant and therefore they are
inserted in the evidentiary subject and the plaintiff must prove their
existence or non-existence.

A procedural objection is not against the claim in essential. The
defendant files the procedural objection if he thinks that procedural
norms are infringed during launching the lawsuit or during the case
proceedings.

A material objection is against the grounds of the claim and based on
the norms of the Civil Law. Both the factual circumstances and the legal

49



ground are rejected by the material objection. The grounding of the
material objection involves the rejection of the claim.

Accordingly to the first paragraph of Article 190 of the Procedural Code
of Georgia, if a counter-claim is filed after the termination of the
preliminary preparation of the case, by the plaintiff’s request or in the
court’s initiative, the delay of the trial is interdicted. In this case the law
shall imperatively stipulate the delay the trial and the Party’s request
shall be not necessary. The second paragraph of the same article
imposes on the defendant to pay the expenditure involved by the delay
of the trial, we think this is not correct as, if a court gives to the
defendant the possibility to file the counter-claim, it should not
“punish” him. We think “C” of the second paragraph of Article 189
should be withdrawn as it cannot be observed as a counter-claim (s.
Appendix 7).

Accepting the message should be the Court's obligation, not the
plaintiff’s. It should be a right and not an obligation of the Parties, so
call “enveloping” is contrary to the Civil Procedure Code Article 201
provision, which, according to the defendant's written appeal from the
essence and importance of the issue, he prepared the necessary written
form shall be determined by the decision of the trial judge, not the - the
lawyer's assistant, or office workers (s. Appendix 3).

The defendant's appeal was not provided the Code of Civil Procedure
201, paragraph 7 of the Court requires to render a default judgment,
failure to submit the appeal. We think that this article should be
deleted. In our opinion, appeal to submit the case, should be set usually
in the discussion, Code of Civil Procedure 201, paragraph 4 of the
agreement, the defendant will not be entitled to present his opinion, the
action specified in each actual fact and the evidence, and that is, it will
be the basis of his the court's decision, which is subject to appeal a
decision the usual procedure established by law and thus prevent the
failure to submit the appeal, a decision rendered in absentia for the lost
time (s. Appendix 1).

We think that should be removed from the Civil Procedure Code, the
first paragraph of Article 78, the words "a prominent place in the court
building or". Also, in the second part, the following words should be
removed: "a prominent place or". It should be removed not only the
publication of a court desk, but it is necessary to concretize the only
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newspaper which will be special for public information. Everybody will
know that it is possible that some information against him is published,
that is why, every person will try to review this newspaper, and fatal
consequences, encouraged by the modern legislation, will be avoided
thereby. There are countries having such practice.

A new paragraph should be added to the first part of Article 186 of the
Civil Procedure Code: "the claim is clearly unfounded" (s. Appendix 6).

The first paragraph of Article 190 of the Procedural Code of Georgia
should be stipulated as follow: if a counter-claim is filed and accepted
after the termination of the preliminary preparation of the case, the
trial shall be delayed on the other time, but the second paragraph
should be removed.

The Procedural Code of Georgia shall contain the following types of the
objection:

a. Rejection of the claim (the denial) - the Georgian model of the
Procedural Code does not differentiate the presented types of the
objection. We think that the Civil Procedure should consider the
regulation of all types of the objection. More preside, such kind of the
objection as the rejection of the claim we should separate into a
separate institute. We consider that this type of the objection should be
connected to such results that other types of the objection do not
involve. Particularly, the enough important and questionable institute
of the procedural theory is the adjudication of a default decision
because of the non-filing of the objection. The most problematic is the
type of the institute of a default decision which connected to the non-
filing of an objection. We consider, the procedural reflection of the
differentiated attitude towards the types of the objection will help us
use the most difficult type of the institute of a default decision. In
particular, after filing a claim and the attached materials, within the
delay indicated by a court, the defendant shall have the right to file only
the objection of the rejection of the claim (the denial thereof) and the
non-filing of such type of an objection under non-excusable condition
shall involve a default decision. After filing the objection of the rejection
of the claim (the denial thereof), the defendant shall have the right to
submit a procedural and material objection, the non-filing thereof shall
not involve a default decision. The non-filing of them should influence
on the objection as being grounded.
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b. a procedural-legal objection - a procedural objection should contain
the procedural-legal facts which involve procedural-legal consequences
desirable for the defendant. For example, the dismissal of a claim after
its admission, the termination of the proceedings, the dismissing of an
action, the suspension of the proceedings. Accordingly, we should
separate a procedural objection into a separated institute. We consider,
that this kind of an objection has the following stages of the rejection of
a claim.

c. The substantive (material-legal) objection - we believe that the
substantive objection should be reflected in the Civil Procedure Code.
Such kind of an objection should contain the material-legal indications,
which deny the satisfaction of the claim.

d. We believe that the Code of Practice stands out the plaintiff's
response to the defendant's objection that can be provided, if the
defendant's submission objects based on the claim of the circumstances
excluding the legal norm, in this case, the plaintiffs claim in response to
indicate the opposite of the norm-related considerations.

To accomplish this, we believe that the Civil Procedural Code should
contain the following types of an objection:

1. The rejection of the claim (the denial thereof);
2. The procedural-legal objection;
3. The material-legal objection;

4. The plaintiff’s response to the objection.
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