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Introduction

Relevance of the research

In the modern world, when the goal of every State under the rule of
law is to build and develop a democratic State, priority is given to the
quality of normative acts and their efficiency, further, to the
improvement of the legal system and its harmonization with the
international standards. The above goal may not be achieved without
proper legal policies as the legal acts are an outcome of the legal
policies. Therefore, stemming from such a significance, it is necessary
that research to be available identifying the ways and means of
formation of legal policies.

When elaborating on some of the legal policies, at first, we have to
ascertain the needs for studying the issue from the legal perspective.
Hans Kelsen (1881-1973) wrote in his famous work Reine Rechtslehre
(Pure Theory of Law) (1934): The Law seeks to answer the question of
what is the law and not the question of what the law should be like.
This is a science and not politics. The law has nothing to do with non-
juridical ~factors such as politics, morality, religion and ethics.
Accordingly, Kelsen believed that the subject matter of legal science is
the law and not the politics.

Even nowadays, some lawyers share the view that politics and related
issues are not a matter of the law. For example, Tsitlauri asserts in his
article "For the Definition of Some of the Issues of Georgian Criminal
Policy": In general, we agree with the opinion of the German scholar
Hans Kelsen in stating that the legal science can and should be
detached from politics where the legal science is to claim to be a
science. However, the following paragraph itself explains that there
are a number of cases where a close relationship between the latter
phenomena is a necessary circumstance for the development of a
positive law. As a result of pursuing the right policy the law becomes
evolving and effective. Thus, it is vital for the legal science to have
studies that present the essence of legal policies, the actors that
influence its formation, and the authority of the actors.
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This thesis discusses the role of one specific actor of the legal policy:
the role of the Constitutional Court of Georgia in the formation of legal
policies.

It is clear to the objective observer that the role of the Constitutional
Court of Georgia has been increasing since the day of its establishment
both in terms of the scope of powers granted to the Court by the law
as well as and primarily, in terms of the scope of the practice per sue
of the Constitutional Court. In proportion to the above, the study of
the influence of the Constitutional Court on the legal policies becomes
ever more significant. While working on this thesis, we could not find
a paper in the Georgian legal space that would study the influence of
the Constitutional Court on the development of legal policy. However,
in 2018, an article by D. Gegenava was published titled 7he
Constitutional Court of Georgia: Attempts and Challenges at Positive
Legislation, which in addition to discussing the activities of the
Constitutional Court in the context of a positive law, also addresses
certain issues of legal policy. This is one of the clearest illustrations that
there is a need for scholarly research on the issue under consideration
at the given time and space.

Undoubtedly, the Constitutional Court attaches special importance to
the formation of the rule of law and the development of legal policy,
though in order to effectively use the capacity of the Constitutional
Court in the process of policy making, it is necessary to identify and
analyze the specific powers and mechanisms through which the
Constitutional Court influences legal policy. That is why this thesis is
an attempt to determine the essence of legal policy and constitutional-
legal policy and to outline the mechanisms with which the
Constitutional Court influences the formation of law and
constitutional-legal policy. In parallel with grouping and presenting
important information in the context of the issue in question, in some
cases, it is necessary to make a deep analysis of individual issues. For
example, Spanish Law on the Constitutional Court obliges everyone to
apply the legal doctrine that underlies the judgments of the
Constitutional Court. Georgian legislation on the Constitutional Court
does not contain such a norm. This makes the binding force of the
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reasoning part of the judgments and rulings of the Constitutional
Court of Georgia a subject of scholarly studies.

It should be noted that recently, not only in Georgia, but also in the
world, the bodies of constitutional control and the scope of their
authorities have been the object of constant criticism. The function of
the Constitutional Court as a negative legislator is formulated by Hans
Kelsen and is well known to lawyers. However, at the present stage, a
considerable number of lawyers believe that the Constitutional Court
has gone beyond the framework of the "negative legislator”, penetrated
the functions of the legislator and established itself as a "positive
legislator". This issue is also relevant in Georgia. This is clearly
evidenced by the fact that this problem was addressed by the Chairman
of the Legal Committee of the Parliament of Georgia Anri
Okhanashvili, at a conference organized by Young Lawyers
Association of Georgia in 2020; in particular, he said: There are cases
and issues when [the Constitutional Court] can appear not as a negative
but directly a positive legislator. However, these are theoretical issues,
scientific issues that we would like to discuss in the future. In view of
the above, there is an opinion frequently shared among the legal
scholars, that the place of the Constitutional Court in the structure of
state bodies should be reconsidered.

Contrary to the above scientific view, this thesis is an attempt to prove
that the Constitutional Court of Georgia is an actor of legal policy,
which influences the definition of legal policy in accordance with the
principle of separation of powers and not a quasi-positive legislator
with activities contrary to the principle of separation of powers.
Clearly, considering the Constitutional Court as a quasi-positive
legislator, or an actor of legal policy, is not just a matter of legal taste.
In order to obtain the relevant conclusions, it is important to
systematically analyze the authorities and practices of the
Constitutional Court and to determine whether the powers of the
Constitutional Court of Georgia correspond to the status of a negative
legislator. The subject matter of the study within the context of this
problem is a wide range of issues. Further, each issue is characterized
by complexity, as, on the one hand, there are many conflicting
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opinions and, on the other hand, in recent years there have been
changes in the standards of constitutional proceedings established by
the Constitutional Court. All this raises the necessity for scholarly
research and analysis of these issues. It should be emphasized that the
study of these issues is of both theoretical and practical importance,
since in its ruling of February 5, 2013 the Constitutional Court itself
stated that the successful performance of the function assigned to the
Court would be equally impossible for the Constitutional Court in the
case of the complete failure to enjoy the powers of the Court , as well
as in the case of acting ultra vires.

It is clear, that the Constitutional Court should not overstep the
authorities it has as a negative legislator, however, for it to function as
an actor of legal policy, it is essential that Georgian legislation grant
the Constitutional Court all the necessary authorities to carry out its
function successfully.

In the study of the legislation regulating the authorities of the
Constitutional Court of Georgia, the thesis paid special attention to the
study of the possibilities of granting the powers of actual constitutional
control to the Constitutional Court of Georgia. Actual constitutional
control is established in many countries and is recognized as a
competence with a positive effect in terms of human rights protection.
The issue of equipping the Constitutional Court with the power of real
constitutional control has been raised many times in Georgia,
however, no relevant changes have been made so far thus contributing
to the interest towards this issue in this thesis. Further, against the
background of different legal models and conflicting opinions
introduced in different countries of the world, the thesis analyzes the
possibility of granting the Constitutional Court of Georgia the power
to review the constitutionality of a constitutional law, the gaps
available in the legislation and the negative and positive aspects of
such empowerments. Furthermore, an important place was given to
the study of the scope of authority of the Constitutional Court of
Georgia in terms of protection of social rights. In terms of social rights,
the authorities of the Constitutional Court of Georgia have been
affected by legislative changes made in the framework of the recent
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constitutional reform. With moving Article 39 of the versions of the
Constitution of Georgia effective before December 16, 2018 out from
the second chapter to the first chapter of the Constitution, the
Constitutional Court was deprived of the opportunity to hear
constitutional claims based on this Article. Consequently, there is
strong reason to believe that this change had a significant negative
impact on the authorities of the Constitutional Court and reduced its
impact on the formation of social justice policy. That is why the
mentioned legislative change is discussed and evaluated within this
thesis.

Along with the scope of powers of the Constitutional Court of Georgia,
it is important that the case law of the Constitutional Court develops
into the right direction, for even under proper legislative regulations,
unjustified self-limitation of judges of the Constitutional Court,
inconsistent practice, incorrect standards of court proceedings and the
gaps existing in the practice of substantiation of judicial acts, has a
significant negative impact over the activities of the Constitutional
Court to establish itself as a negative legislator and reduces the
influence of the Court on the formation of legal policy. That is why
this thesis attempts, through studying the quality of substantiation of
the judgments of the Constitutional Court of Georgia, the
constitutional justice and the policy of admissibility of claims, to
formulate and systematize the knowledge gained as a result of studying
the case law of the Constitutional Court of Georgia on one hand, and
, to identify contradictions and discrepancies existing in the practice,
elaborate recommendations to eliminate these gaps on the other hand.

Particular interest to constitutional justice and admissibility policies is
based on the fact, that the most important definitions of legal policy
are found mainly in the judgments rendered after the hearings on the
merits. Consequently, the gaps in the claims admissibility policy
directly affect the effectiveness of the Constitutional Court of Georgia
as a negative legislator and as an actor of legal policy. The thesis also
analyzed the scope of the authority of the Constitutional Court in
terms of interpreting the constitutional norm, and the arsenal of
methods of interpreting the constitutional norm the Constitutional
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Court of Georgia has at hands. The interest in these issues was driven
by the fact that the most important source of legal policy and
constitutional-legal policy is the interpretation of constitutional norms
and the approaches and legal doctrines formed as a result of this
interpretation. From the methods of interpretation of the
constitutional norm, special attention in this thesis was paid to the
comparative method of interpretation, which has a great significance
in terms of the harmonization of legal policy and legislation with
international standards. The discussion of the issue of globalization of
constitutional law has acquired a special urgency in the context of the
constitutional reforms of 2017. Article 39 of the version of the
Constitution of Georgia effective until December 16, 2018 granted the
Constitutional Court of Georgia broad authorities to apply the norms
of international law in the practice of the Court. However, this Article
was included in the first chapter of the Constitution as a result of the
constitutional reform affecting the scope of authorities of the
Constitutional Court. The effect of this legislative change is discussed
and evaluated within the thesis.

In conclusion, it should be noted that in Georgian literature, the
Constitutional Court is often considered as a negative legislator, and it
is often discussed whether the Constitutional Court stands as a positive
legislator. However, in parallel with this, there is actually no literature
highlighting the importance of the Constitutional Court as a potential
arbitrator. That is why, the thesis is an attempt to present the
Constitutional Court not only as a negative legislator, but also as a
potential arbitrator, i.e. an actor whose existence already influences
the development of legal policy into the right direction in the country,
because the Court brings within a certain framework and balances the
legislative and executive powers, their activities and relationships with
individuals.

Goal of the research

To study, in general, the essence of legal policy. The Constitutional
Court of Georgia should be presented as one of the main actors in the
formation of such policy. At the same time, particular obstacles should
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be identified, both within the court practice and legislation. A
scientifically approved concept should be developed in order to define
the scope of jurisdiction of the Constitutional Court, further
theoretical and practical recommendations should be adopted
enhancing the role of the Constitutional Court in terms of determining
the legal policy.

Research objectives

1) clarify the definition of the terms "legal policy" and "constitutional-
legal policy" and highlight the importance of legal policy and its sub-
division of constitutional-legal policy in terms of developing the law;

2) analyze the features making the Constitutional Court of Georgia
unique as an actor of legal policy and distinguishing the Court from
other actors of legal policy;

3) analyze and evaluate the legislation regulating the activities of the
Constitutional Court of Georgia;

4) analyze the practice of the Constitutional Court and identify gaps,
systematize this practice in certain cases;

5) evaluate the activities of the Constitutional Court of Georgia in the
context of a “positive legislator”;

6) analyze the essence of the Constitutional Court of Georgia as a
potential arbitrator.

Hypothesis

The efficiency of the Constitutional Court of Georgia as an actor
determining the legal policy is likely to increase where a scientifically
grounded concept would be laid down defining the jurisdiction of the
court and ensuring in full the supremacy of the Constitution, setting
up a mechanism for consistent and noncontradictory decisions, and
eliminating the facts of unjustified self-limitation of the judiciary.
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Short review of the scholarly literature

Despite the scarcity of the papers in Georgian related to legal policy,
some scholarly papers, textbooks and publications of Georgian scholars
are actively applied in the study of the functions and jurisdiction of the
Constitutional Court. The following authors should be noted in
particular: D. Gegenava, K. Eremadze, B. Zoidze, G. Kakhiani, B.
Kochlamazashvili, B. Loladze, G. Mirianashvili, V. Menabde, G.
Chkheidze, Sh. Kobalia, N. Chochia, J. Khetsuriani and the works of
other scholars. Some scientific papers of foreign authors were also
studied during the research. The following authors should be noted in
particular: G. Britz, R. Britta, C. M. Miller, ]. Barnes, C. Pinelli, J.
Sovdat, E. Tanchev, A. Vereshchagin, G. Mesonis, R. French, L.N.
Zakharova, A. Malko, D. Grimm, A. Shaio, I. Schwabe, H. Schwarz and
others. The study of the works of the above-mentioned authors made
it possible to present and analyze the diverse and, in some cases,
conflicting views on the individual components of the research.

The main normative base of the thesis is the Constitution of Georgia,
the Organic Law on the Constitutional Court of Georgia and other legal
acts relevant to the subject matter of the research. A special place in
the thesis is devoted to the study of the case law of the Constitutional
Court of Georgia. Further, judgments of the Constitutional Court of
Germany, statistical materials, reports of the Public Defender, acts of
the Venice Commission, Internet resources and other additional
sources are also used.

Methodology and research description

Systematic and logical method

Systematic and logical reasoning is typical for the legal science. That
is why the systematic and logical method of research is used in this
thesis. Based on the systematic method of research, the system as a
whole is studied and the connection between the components of this
system and the legal positions reflected in them is established. For the
purposes of this study, the system should be interpreted as a
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combination of its components - judgments, rulings and records of
sessions of the Constitutional Court of Georgia. In combination with a
system analysis, the logical method of research was used, which
involves reconciling the collected data, processing it based on logical
rules and formulating the results in the form of conclusions.

In view of the above, the target of the systematic and logical research
in this thesis are the acts of the Constitutional Court of Georgia. While
the subject matter of research is a) the degree of the influence of the
Constitutional Court of Georgia on the lawmaking process, b) the
quality of the acts of the Constitutional Court of Georgia and c) the
peculiarities of the constitutional justice.

It should be noted that systemic and logical analysis was selected as the
main research methods due to the following factors:

1) Given the powers of the Constitutional Court, there is a risk that the
Court crosses over the invisible "dividing line" between the functions
of the judiciary and the legislator and instead of a legal policy maker
becomes a positive legislator. This would prejudice the principle of
separation of powers. The current situation in this regard can be
assessed and the relevant conclusions can be made only on the basis of
a systematic and logical analysis of the judgments, rulings and records
of sessions of the Constitutional Court of Georgia.

2) The efficiency of the Constitutional Court as an actor of legal policy
is determined by the quality of the decisions of the Court and by
readiness of the Court to enshrine in the acts of the Court own
positions about disputed legal issues not in narrow but rather in
general terms. Specifically such judgments form the basis for the
development of legal policy. The quality of the acts of the
Constitutional Court of Georgia can be assessed and the real role of the
Constitutional Court of Georgia in the formation of legal policy can be
presented, first of all, on the basis of a systematic and logical analysis
of the practice of the Constitutional Court of Georgia.

3) From among the acts of the Constitutional Court, the judgments
have the major impact on the development of legal policy, due to the
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substance of the judgments. Therefore, an adequate number of cases
that have been heard on the merits by the Court is an important
prerequisite for the efficiency of the Constitutional Court as an actor
of legal policy. The study revealed that there are problems with the
quality of constitutional claims. Accordingly, one of the tasks of the
thesis was to critically study the policy of constitutional justice and to
systematize the requirements for constitutional claims. Further, the
case law of the Constitutional Court of Georgia is the most valuable
source in this regard.

Comparative and legal method

Within the thesis, the target of research by comparative and legal
method is the legislation regulating the activities of the bodies of
constitutional control in some of the states, and the subject matter of
the research is the peculiarities of the powers of the bodies of
constitutional control.

A comparative analysis of the laws of different states made it possible
to show similarities and differences on such an important issue as the
scope of powers of the Constitutional Court. As a result of employing
the comparative and legal method, the experience of the states in
relation to the research problems was presented and based on the
analysis of these experiences and the best practices of other states,
appropriate recommendations were made to improve the legislation
regulating the activities of the Constitutional Court of Georgia. When
using the comparative and legal method, it has not been overlooked
that the comparative method, like any other method of research, is
characterized by certain risks. When it comes to a comparative study
of legal systems, norms regulating the powers of the Court and the
Court practice, and to the development of recommendations based on
the findings of the research, it is important to note that each country
has its own history, culture and legal reality. Therefore, it is not
advisable to copy even the successful experiences of other states. This
factor was taken into account when drawing conclusions and
recommendations aimed at improving the work of the Constitutional
Court of Georgia.
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It should be noted that since this thesis is the first attempt to study the
role of the Constitutional Court of Georgia in shaping legal policy, the
main focus, as already mentioned, was on systematic and logical
analysis of the practice of the Constitutional Court of Georgia, that
gives opportunity to study the issue in depth in the future using
comparative and legal research method.

Historical and descriptive method

In the thesis, the target of research by the method of historical and
descriptive research is the legislation regulating the activities of the
Constitutional Court of Georgia and the practice of the Constitutional
Court of Georgia. According to the targets of the research, the subject
matter of the research is the effects of the course of the development
of the regulatory legislation of the Constitutional Court of Georgia and
the variability of the positions, priorities and approaches of the
Constitutional Court of Georgia on the activities of the Constitutional
Court of Georgia.

Based on the historical and descriptive method of the research, the
thesis processed information on the legislation regulating the activities
of the Constitutional Court and the historical development of the
Court practice. Clearly, when it comes to the issues such as the
constitutional control, the fundamental rights, and the constitutional
and legal policy, the fact has to be taken into account that the
constitution and the law are living organisms growing and developing
along with the society. Consequently, historical experience may no
longer be relevant in terms of a particular issue at some point in the
development of the State and the society, although this does not
diminish the value of the information accumulated using the historical
and descriptive method of research made used by the thesis. As a result
of using the historical and descriptive method of research, it was made
possible to show within the thesis the way the legislation or the Court
had to go through, and to define the mistakes and the achievements
that must be taken into account in the future.
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Statistical method

The paper made use also of statistical methods of research. Statistics
examines the quantitative side of public phenomena and provides us
with the results expressed in numbers and percentages. In some cases,
statistics substantiates the necessity for a separate direction of state
policy and legal policy, the entry into force of a particular law, the
repeal of or amendments to the law. Existing statistics on the activities
of the Constitutional Court may reveal the problems stemming from
the legislation governing the activities of the Constitutional Court or
from the gaps in the practice of the Constitutional Court. Statistics can
also be used to assess the effectiveness of specific legislative changes.
Therefore, the available statistics on the activities of the Constitutional
Court have a great practical value. In its turn, statistical studies of the
constitutional activities can be carried out in many directions. There
for instance annual reports on the official website of the Constitutional
Court where we may find a variety of statistical data.

It should be noted that relying on the statistical data also carries some
risks. Misuse of this data may lead to erroneous conclusions. That is
why it is especially important to properly process and analyze the
statistical data.

Already available statistical data are being analyzed in the thesis when
studying individual issues. Along with the available data, in some
cases, statistical data are obtained on the basis of information
processing. For example, there is the following entry in the thesis: “It
should be noted that in 2016, 42 constitutional submissions were
lodged with the Constitutional Court. However, a more detailed
analysis of the statistics shows that 2016 should not be perceived as a
turning point in the cooperation between the Constitutional Court and
the general courts. " The "detailed analysis" of statistical data does not
mean using the quantitative indicator of constitutional submissions
lodged with the Constitutional Court, that is the available information
posted on the official website of the Constitutional Court of Georgia,
but statistical processing of complete information on the constitutional
submissions in 2016 and their quantitative division into subcategories
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according to the subject matter of the submission i.e. according to the
content of the constitutional submissions.

The number of constitutional submissions lodged with the
Constitutional Court in 1996-2015, due to its scarcity, was the basis for
arguing that the general courts were not properly exercising the power
conferred on them to request a review of the constitutionality of the
norms. However, in 2016, 42 constitutional submissions were
registered with the Constitutional Court, which was higher than the
total number from the previous 19 years. At a first glance, based on
the data it is possible to come to the erroneous conclusion that the
problem of cooperation between the Constitutional Court and the
general courts has been eliminated and this issue no longer needs
further examination. However, the quantitative division of cases in
terms of substances revealed the following picture:

a) out of 42 constitutional submissions registered in 2016, 19
constitutional submissions were related to determining the
constitutionality of the specific normative content of the provisions of
the first paragraph of Article 260 of the Criminal Code of Georgia.

b) out of 42 constitutional submissions registered in 2016, 18
constitutional submissions concerned the determination of the
constitutionality of the provisions of Article 273 of the Criminal Code
of Georgia.

c) out of 42 submissions registered in 2016, 6 constitutional
submissions were related to the issue of constitutionality of paragraph
3 of Article 10 of the Criminal Procedure Code of Georgia (the Law
from February 2, 1998).

Furthermore, although a significant increase in the number of
constitutional submissions was observed in 2016, a substantive analysis
of these claims revealed that 3 different issues were actually made
subject to constitutional review. Moreover, these issues became
relevant only because the Constitutional Court recognized such norms
as unconstitutional. Other issues were not addressed by the general
courts even in 2016. It is clear that an increase in the activity of the
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general courts should in any case be considered as an explicitly positive
trend, however, the fact that there are no applications registered on
other issues can be explained for only two reasons according to B.
Loladze: a) the Georgian legislator has reached perfection, b) there is
still no proper readiness in the general courts to cooperate with the
Constitutional Court. It is difficult to disagree with B. Loladze, that
the absurdity of the first assumption makes us think that the second is
true. The correctness of the opinion that the data of 2016 does not
provide a basis for satisfaction was also confirmed by the quantitative
data of the submissions to the Constitutional Court for 2017, 2018 and
2019.

It was the statistics obtained from such a study that led to the argument
that there is a problem of inefficient use of the powers general courts
to apply to the Constitutional Court negatively affecting the quality
of the practice of the Constitutional Court and also negatively affecting
the ability of the Constitutional Court to influence legal policy.

Research results

When working on the thesis, the use of research methods appropriate
to the set objectives made it possible to arrive at interesting and
relevant outcomes of the research. The definition of the terms "legal
policy" and "constitutional-legal policy" was clarified and the role of
the Constitutional Court in their formation was identified. The
specific features making the Constitutional Court a negative legislator,
an influential actor of legal policy, have been determined. It has been
established that when interpreting constitutional norms, the
Constitutional Court does not remain within the narrow definition of
the text of the Constitution but creates a "living constitution". As a
result, it has been proven that the definitions and doctrines given in
the reasoning part of the acts of the Constitutional Court have a special
influence on the formation of legal policy. It was found that the degree
of substantiation of the judgments of the Constitutional Court, with
rare exceptions, is satisfactory. Some aspects of the activities of the
body exercising the constitutional control carrying the risks of
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evolving to a positive legislator were identified, and the legislation of
Georgia and the practice of the Constitutional Court of Georgia were
analyzed in relation to these risks. The study of Georgian legislation
was carried out in terms of the scope of powers of the Constitutional
Court of Georgia and some problems were identified. These results
made it possible to draw final conclusions and recommendations.

Discussion and theoretical findings

The thesis consists of four chapters. The first chapter describes the
research methodology. The second chapter presents the definitions of
the concept of legal policy as suggested by the scholarly literature. The
concepts of legal policy and that of the constitutional-legal policy are
separated from each other. At the same time, the importance of the
Constitutional Court as a negative legislator, its special characteristics
as an actor of legal policy and its role in the formation of legal policy
and constitutional legal policy are acknowledged. To understand the
essence of the Constitutional Court of Georgia as an actor of legal
policy, it is fundamentally important to have an accurate
understanding of the scope of the activities of the Court. Therefore, in
the same chapter an important place is given to understanding the role
of the Constitutional Court in the ruling triad and analyzing whether
the modern Constitutional Court is a quasi-positive legislator or an
author of legal policy. The analysis of the subject matter revealed the
gaps in the activities of the Constitutional Court of Georgia, abstracted
from the main issue under examination, however, at the same time, it
was found that the powers of the Constitutional Court of Georgia
correspond to the status of a negative legislator. The second chapter of
the thesis also identifies the specific risks of the positive legislative
activity and analyzes the mechanisms in legislation and practice that
reduce these risks. In parallel with the analysis of the Constitutional
Court as a negative and positive legislator, the same chapter presents
the Constitutional Court as a potential arbitrator and provides
arguments for the positive effects of the Court as a potential arbitrator
on the legislative process and the formation of legal policy.
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The third chapter of the thesis is devoted to the theoretical study of
the scope and methods of interpretation of the norms by the
Constitutional Court of Georgia and the analysis of the practice of the
Constitutional Court of Georgia in the context of the power of
interpretation.

The scope of the authority to interpret norms, first and foremost the
constitutional norms, is one of the crucial factors in determining the
role of the Constitutional Court in shaping legal policy. By making a
specific decision, the Constitutional Court sets a standard, the meaning
of which goes beyond a particular court case. These standards and
interpretations are the most important source of legal policy. Further,
the more limited are the powers of the Constitutional Court to
interpret a constitutional norm, the less is the influence of the Court
on the formation of legal policy and vice versa. That is why, the third
chapter of the thesis analyzes the main approaches and theories
suggesting the scope of discretion of judges in interpreting the
Constitution, and presents which of these possibilities is recognized by
the Constitutional Court of Georgia. The same chapter of the thesis
further analyzes the practice of the Constitutional Court of Georgia
allowing in parallel with theoretical reasoning, based on certain
examples, to show how the Constitutional Court works in actual
reality in terms of interpreting the norms. For this purpose, the thesis
studies the practice of the Constitutional Court of Georgia with regard
to the rights protected by Articles 11, 15, 25 and 31 of the Constitution
of Georgia.

The importance of the Constitutional Court and its role in shaping
legal policy is proportional to the effectiveness and efficiency of the
activities of the Court, which in turn depends on the jurisdiction and
rules of operation of the controlling body as determined by the law as
well as by the practice established by the Constitutional Court.
Therefore, in the fourth chapter of the thesis, on the one hand, based
on the practice of the Constitutional Court of Georgia, the policy of
constitutional proceedings is analyzed and, on the other hand, the
legislation regulating the authorities of the Constitutional Court of
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Georgia and the scope of the authorities of the Constitutional Court of
Georgia are studied and critically analyzed.

Conclusions and recommendations

One of the functions of science is to acquire new knowledge on this or
that less studied issue, or to systematize existing knowledge. Therefore,
one of the main values of this paper is to theoretically substantiate the
function of the Constitutional Court of Georgia as an actor of legal
policy, to study the methods by which the Court has an impact over
the legal policy, and to present the positive and negative factors of
Georgian reality or Georgian legislation hindering, or on the contrary,
promoting s the Court to realize this function.

The thesis argues that the creation of legal policy is not a power vested
in any of the branches of the government. Moreover, one of the
characteristics of the rule of law is that all actors of state and public
life, including the Constitutional Court, participate in the development
of legal policy, and such participation may not be perceived by the
Court acting ultra vires and in violation of the principle of separation
of powers. In parallel to the above mentioned, the paper justifies the
special role of the Constitutional Court in the development of legal
policy, both in terms of content and function. In terms of content, its
uniqueness was revealed in the aspect that the Constitutional Court
creates bi-level legal policy. The functional uniqueness of the Court is
determined by the specific features of the Constitutional Court of
Georgia, namely: the Constitutional Court, as a negative legislator, is
changing the existing legal reality; the Constitutional Court, as a
potential arbitrator, influences the development of legal policy;
individuals and groups of individuals are directly influencing the
policy of law through the Constitutional Court; in the Constitutional
Court legal policy is created by professional lawyers; Court judgments
are made in accordance with the rules of special proceedings; the
Constitutional Court of Georgia is independent of other actors of legal
policy.
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The thesis identifies and substantiates the essence and significance of
the Constitutional Court as a potential arbitrator in the context of the
development of legal policy. Moreover, the thesis shows that the
Constitutional Court of Georgia, in most cases, acts as a negative
legislator in shaping legal policy. The analysis of the legislation of
Georgia and the activities of the Constitutional Court of Georgia
confirms that the activities of the Constitutional Court of Georgia
should not be perceived as positive lawmaking.

It should also be noted that the study of the Constitutional Court as an
actor of legal policy is a multifaceted topic. This thesis is the first
attempt of scholarly research of the Constitutional Court as an actor
of legal policy. Because of this reason, a comprehensive study of the
issue was carried out more or less covering every component of the
topic. In their turn, each of these components may become a subject to
independent large-scale research. For example, a 256-page book by
Mark Miller and Jab Barnes Making Policy, Making Law focuses on the
relationship between the branches of government in the creation of
legal policy.

In view of the above, the theoretical value of the thesis lies in the fact
that the results of the research can be used by the following persons:
a) scholars as a basis for further research on the issue; b) stakeholders
or organizations as an auxiliary training material, or as a basis for
developing small training courses.

Within the thesis, along with the study of theoretical aspects of the
possibility of influencing the formation of legal policy by the
Constitutional Court of Georgia, it is analyzed how effectively the
Court uses such opportunity. Through an analysis of the practice of the
Constitutional Court of Georgia it is argued that the Constitutional
Court of Georgia makes a significant contribution to the formation of
legal policy as far as the Court employs a wide range of techniques and
methods of interpretation to interpret the disputed norm and
constitutional norms, and renders own opinions in connection with
issue under dispute in general terms capable to evolve into legal
doctrines. It is such judgments that create legal policy. The acts of the
Constitutional Court of Georgia undoubtedly meet the standards in
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terms of content and quality. However, in exceptional cases, the
reasoning part of judicial acts contain non-consistent, vague and
equivocal provisions some of which are identified within the research.
It is desirable that this vagueness be eliminated at least on the level of
particular cases. From the general picture of the analysis of the practice
of the Constitutional Court of Georgia, the policy of constitutional
court proceedings may be separated as the subject matter of the
research.

The role of the Constitutional Court of Georgia in formation of legal
policy is proportional to the effectiveness and efficiency of the
activities of the Court. However, the efficiency of the Constitutional
Court depends on the jurisdiction of the Court and the rules of
operation of the Court as provided for by the legislation of Georgia
and the policy of court proceedings established by the Constitutional
Court, which can be considered as the sub-category of legal policy.
Further, in terms of the aspects of creating the policy for constitutional
court proceedings, the scope of powers s of the Constitutional Court of
Georgia are particularly wide. The interpretations made in the
judgments and rulings of the Constitutional Court of Georgia and the
practice established on the basis of these interpretations, actually
create legally mandatory standards and define the rules of operation of
the Constitutional Court. The analysis of the practice of admissibility
of constitutional claims and submissions is given in the thesis and
systematization of the obtained results were carried out in the way to
provide valued information for the persons intending to lodge a
constitutional claim or submission with the Constitutional Court.
Further, in this regard, some instances of unjustified self-limitations
on the part of the judiciary of the Constitutional Court of Georgia were
identified. For the effective realization of the right to apply to the
Constitutional Court, it is desired that the practice of the
Constitutional Court be reviewed in terms of admissibility of the
claims and submissions. In this respect, the thesis suggests new
constitutional standards on some of the issues of constitutional justice,
the implementation of which would assist the Constitutional Court to
better carry out constitutional duties.
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In some cases, the legislation and the gaps existing within the
legislation negatively impact the effectiveness of the activities of the
Constitutional Court. Some of the gaps are identified by the thesis. In
accordance with the revealed gaps, legislative amendments, theoretical
scholarly and practical recommendations are proposed by the thesis.
The proposed amendments and recommendations could become a
basis for the drafts of legislative changes.

In view of all the above mentioned, the practical value of the thesis is
that the information given in it can be used by the following entities:
a) government authorities for elaborating and improving the
legislation; b) the representatives of court authorities for streamlining
vague and equivocal judgments; c) natural and legal persons as a guide
for drafting constitutional claims.
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